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DIRECTORS WHO DO NOT DIRECT 


A POPULAR theme in recent years has been that “ Direc- 
tors should assume the responsibility of directing and if 
their manifold activities make real directing impossible, they 
should be held responsible to the unsuspecting public for their 
neglect.” * To some this has meant a necessity for regression to 
simpler and smaller forms of organization, with a board of di- 
rectors composed essentially of the managers and others in a 
position to know the details of the business intimately. To some 
it has meant a reduction in the size of the board to a more co- 
hesive and active group with a greater feeling of responsibility 
to the company. To some it has meant an elimination from the 
board of those in high places whose names were bought and paid 
for with a directorship, no other consideration being expected or 
given in return. To some it has meant an elimination from the 
board of those who were there as specialists, such as* bankers, 
lawyers, engineers, and the like, but whose interest or time did 
not permit them to assume a larger and more active rdle in the 
affairs of the company. To some it has meant an elimination of 
purely political appointees, men who have seats merely because 





1 See H. R. Rep. No. 85, 73d Cong. 1st Sess., at 5, accompanying the Federal 
Securities Act. The Committee on Interstate and Foreign Commerce also said: 
“Tf it be said that the imposition of such responsibilities upon these persons will be 
to alter corporate organization and corporate practice in this country, such a 
result is only what your committee expects. The picture of persons, assumed to be 
responsible for the direction of industrial enterprises, occupying 50 or more director- 
ships of corporations is the best proof that some change is demanded.” Ibid. 
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they have valuable connections with other companies, banks, and 
the like. And to others it has meant that the use of seats on the 
board as advantageous trading posts should be placed outside 
the law. 

In other words, the criticism has been symptomatic of in- 
dignation and disapproval of many different abuses and mal- 
practices disclosed in recent years. Recent court records and 
Senate hearings are replete with specific and illustrative material 
—secret loans to officers and directors, undisclosed profit-sharing 
plans, timely contracts unduly favorable to affiliated interests, 
dividend policies based on false estimates, manipulations of 
credit resources and capital structures to the detriment of mi- 
nority interests, pool operations, and trading in securities of the 
company by virtue of inside information, to mention only a few. 
These are not peculiar to recent times. They are forms of busi- 
ness activity long known to the law. But lately they have in- 
creased in intensity and frequency in spite of a more articulate 
statement of the law governing them and in the face of a growing 
recognition of the broad bases of an equitable jurisdiction for 
their regulation and control. All of which means that business, 
and its legal advisers, have shown great ineptitude in appreciating 
and appraising the social importance and significance of many 
of their activities. Also, it means that considerable refashioning 
of codes of conduct — in business as well as in law — must be 
effected if the next cyclical trend is not to produce as many 
malpractices and abuses as has the current one. 

This program of reform for law and business calls not only 
for acute. diagnosis, but also for skillful and highly specific cor- 
rective and therapeutic measures. These cover a wide range. 
Part, but only part, of the problem relates to differences in the 
size of business units. To date we have provided the same kind 
of regulation for the small, and even for the family, corporation as 
we have for their gigantic counterparts. Particularization of 
types of problems and of types of controls needed must soon 
lead to a segregation along these lines.? For the most part, the 
problems of control over management and finance which are be- 





2 Such separate treatment is urged in Weiner, Legislative Recognition of the 
Close Corporation (1929) 27 Micu. L. Rev. 273. See (1931) 9 Harv. Bus. REv. 
371. 
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ing currently discussed pertain to the type of corporation which 
Berle and Means * have described — the giants of industry and 
finance that epitomize the separation of ownership and control 
and that place in the hands of a few immense power which must 
be regulated not only for the public good, but also for the pro- 
tection of those whose investments are involved. 

Of the many and varied aspects of this problem there are 
three which are of primary importance and which are implicit in 
any basic reform and regulation of the large corporation. In 
the first place, the urge to bring the board closer to the details 
of the business involves the great danger of constituting it with 
“ shirtsleeve ” directors. This will prove to be an illusory form 
of protection. In the second place, extensive revision of both 
legal and ethical codes of conduct for directors and business 
executives becomes necessary for the protection of the stock- 
holder against the management. Not the least difficult problem 
here is the development of a social mindedness hitherto sadly 
lacking both among business men and their legal advisers. In 
the third place, some method must be devised to mobilize scat- 
tered and disorganized stockholders and other investors into 
an active and powerful group so that there may be a competent 
and respectable patrol of the field of finance. These three prob- 
lems become particularly germane as we move toward federal 
incorporation of the giants of industry or seek by other methods 
to afford additional protection against the evils of the last decade. 


I 


The problem of affording stockholders genuine and independent 
representation on the board of directors has several phases. 
Primarily it means avoiding or making impossible the vicious 
practice of having the board controlled or dominated by the 
managers. In the days of the small enterprise, with close identity 
of ownership and control, it might have seemed anomalous not 
to have the managers dominate the board, but as ownership and 
control became effectively separated, there came a need for a 
reappraisal and change of the functions of directors. Stock- 
holders moved more and more from an entrepreneurial to an 





8 THE MopEeRN CORPORATION AND PRIVATE PROPERTY (1932). 
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investment position. Due to the wide diffusion of stock owner- 
ship and the growth in size of the business units the only ef- 
fective check which the stockholders had on the managers was 
through the board. It is self-evident that if the board, under such 
circumstances, was composed wholly or dominantly of the man- 
agers, such control was wholly formal. The managers came to 
be their own supervisors, and the stockholders were moved into 
a position of effective subservience to those who by tradition and 
law were their servants. The need for having a board divorced 
from the managers is neatly shown by an interesting document 
from the contemporary annals of American corporation finance. 

This document is the recent Report of the Stockholders In- 
vestigating Committee of the Texas Corporation.* For months 
there had been a rather bitter fight between two factions on the 
board — the Holmes group on the one side and the Lapham 
group on the other. Charges and counter-charges were freely 
made, and solicitation of the support of stockholders and of their 
proxies for a special meeting had been under way for several 
months. At that point, on the initiative of the chairman of the 
board, the Investigating Committee was appointed.” Formal 
hearings ° were held and a report of findings and recommenda- 
tions was made to the stockholders.’ 





4 Dated Jan. 25, 1934. 

5 The chairman of the board, Mr. C. B. Ames, asked Mr. A. L. Humes, who 
was satisfactory to both factions, to serve as chairman of the Investigating Com- 
mittee and to appoint two or four other stockholders to serve with him. I7d., 
Exhibit A. Mr. Humes accepted (Exhibit B) and appointed to serve with him 
Messrs. P. H. O’Neil and Warren G. Horton. 

6 The Report says at page 2: “Rules of procedure were adopted and were 
approved by him [Mr. Holmes] and the Management. 

“ A statement of charges dated November 16, 1933 was filed by Mr. Holmes with 
the Committee. A copy thereof, marked ‘ Exhibit D,’ is annexed. On the same day 
the Management submitted a statement, a copy of which is annexed marked 
‘ Exhibit E.’ 

“ Thereupon the Management and Mr. Holmes and their counsel appeared be- 
fore the Committee first on November 22, 1933, and thereafter on November 23d, 
24th, 25th, 27th, 28th, 29th and 30th, and December rst, sth, 6th, 7th and 8th, 
1933. Testimony amounting to 2,382 typewritten pages was heard; documents and 
other papers numbering 139 were received in evidence and numerous additional 
documents were submitted.” 

? The Report says, at pages 2-3: “ Pursuant to a Rule adopted by the Com- 
mittee at the request both of Mr. Holmes and the Management, a copy of this 
report is sent to each stockholder ”, of which there are about 90,000. They live 
in “ all parts of the United States and in several foreign countries”. Exhibit A. 
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Aside from clearing up several disputed matters of policy, the: 
Report goes to the heart of the problem of the functions and 
status of directors under our modern forms of organization. The 
Report states: 


“ For many years executive officers of the Company have been directors. 
From November 16, 1909, when the Board was increased from eleven 
to thirteen members, until January 13, 1926, the majority of the Board 
consisted of directors who were executive officers. ‘Thus during this 
period this majority had power to control policies and the conduct of 
the business. Since January 13, 1926, this management control has 
been somewhat modified but, except during a short period, and until the 
present time control has resided jointly with the management and one 
or two additional directors.” ® 


The Report then reviews instances of the exercise of power by 
the management group and concludes that although “ in the vast 
majority of cases” the decisions of the board have been “ wise 
and conducive to the best interests of the corporation ”, certain 
instances exist which demonstrate the need for a change in the 
system.° 

In the first place, the board had approved and put into effect 
two so-called profit-sharing plans entitling officer-directors, di- 
rectors who were members of the executive committee, and cer- 
tain employees to a participation in earnings. Pursuant to these 
plans “large sums were distributed to executive officers” in 
1929 and 1930 as additional compensation in excess of their 
salaries..° Yet at no time, so it is said, were these plans sub- 
mitted to the stockholders.** On the recommendation of the 
Investigating Committee and on the statement of the chairman 
that these plans were “ contrary to the temper of the times and, 
if known, would be objectionable to many stockholders ”, the 
board voted to terminate them.”* 

In the second place, at a meeting of the executive committee 
of the board held September 30th, 1930, the matter of assisting 
officers and employees (including certain directors who were 
executive officers) who were in debt to brokers, banks, and others 





8 Td. at 5. ® Ibid. 10 Jd. at 5-6. 

11 Jd. at 6. This may be technically correct on the basis of inadequacy of 
notice, but the Annual Report in 1933 at page 5 makes reference to the plans. 

12 Ibid. 
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‘was discussed. Their “collateral was fast becoming insufficient. 
The collapse of values created distress, which, it was believed, 
was impairing the efficiency of these officers and employees and 
thereby of the organization.” The executive committee, without 
referring the matter to the board of directors, voted to author- 
ize certain individuals “to take such action as in their opinion 
was warranted and necessary to assist employees.” ** The Report 
states that the president “ directed the secretary not to report it 
to the Board ”; and that “It was not so reported and, until the 
present Committee recently called attention thereto, several di- 
rectors at no time had learned of the resolution or knew that the 
loans had been made.” ** Pursuant to the resolution numerous 
loans were made to officers and employees, including one (unse- 
cured) to the chairman of the executive committee.’ “ At one 
time, on July 31, 1932, the total loans aggregated $2,545,718.60. 
The loans remaining outstanding on October 31, 1933, had been re- 
duced to $2,363,535.62. The collateral declined in value so that 
it was inadequate.” *® At a hearing of the Investigating Com- 
mittee the chairman stated on its behalf that it did not approve 


of the making of the loans and urged that measures be taken to 
eliminate those outstanding without delay. Acting on this request 
the board took steps towards prompt liquidation, and at the time 
of the Report most of the outstanding loans had been paid in 
full.*’ 


In the third place, the management group “ without action at 
any meeting of the Board but, at the expense of the corpora- 
tion” circularized the stockholders, answering charges made 
against them by the Holmes group.** Thereafter, 


“ likewise at large expense to the corporation and without action of the 
Board, employees and others were instructed to and did interview and 
communicate with many thousands of stockholders ” with the object of 
“ inducing them to refrain from supporting the special meeting advo- 
cated by Mr. Holmes. Members of the Management also issued in- 
structions to heads of departments which, whether intended as coercive 
or not, resulted in the decision of many employee stockholders that they 
would not sign proxies for the special meeting. Many employee stock- 
holders were asked whether they had signed these proxies and in many 





18 Ibid. 15 Ibid. 17 Ibid. 
14 Id. at 7. 16 Ibid. 18 Jd. at 9. 
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cases in which a proxy had been signed, the employee was thereupon 
furnished with a form of revocation. The Management’s statement of 
September 2oth [answering previous charges by Mr. Holmes] was called 
to the attention of certain employees. They were asked to decide 
whether they would or would not sign proxies for the special meeting 
and to report their decision to the Management. The enthusiasm of 
those who conducted this campaign carried further than was intended 
by the Management and resulted in some cases in exaggeration and, in a 
few instances, even in misstatement. In the opinion of the Committee 
some of these measures in effect and substance were coercive, although 
the intention that they be coercive was expressly disclaimed.” *° 


The Investigating Committee added that “ Large expenditures 
were made for these purposes which have been treated as corpo- 
rate expenses on the ground that the special meeting would be 
disadvantageous to the corporation.” *° The Committee did not 
decide who was legally liable for these expenses, but it recom- 
mended consideration of the matter by the new board.” 

In the fourth place, there had been a bitter fight between the 
two factions in the management, ending in one faction acquiring 
a dominant position and charges and countercharges being 
made.” In the opinion of the Investigating Committee, the 
friction and dissension thereby engendered resulted in a state of 
affairs disadvantageous to the interests of the corporation.” 

From the survey of these four instances of power and control 
by a board dominated by the management, the Investigating 
Committee concludes: 


“. . . neither a numerical majority of the Management as directors, 
nor the existence of the power to control the action of the Board by de- 
cision of the Management when only slightly supplemented, is desirable 
or calculated to result in harmonious and successful conduct of the 
business. At times dissension and jealousy has [sic] thereby been en- 
gendered. Moreover, the membership of the Board has not been suf- 
ficiently representative of the ownership of the stockholders of the 
corporation. 

“ This situation is not peculiar to the Texas Corporation. | It is typi- 
cal of that existing in many present day corporations but recently there 





19 Td. at 9-10. 22 See id. at 8-9 for a more detailed account. 
20 Td. at 10. 23 Td. at 5, 8-9, 14. 
21 bid. 
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has been a sharp awakening to the fact that the rights of stockholders 
entitle them to an adequate and controlling voice.” ** 


The Report. continues: 


“ The existence of power such as is above referred to [in the four in- 
stances given] results in the Committee’s conclusion that heretofore the 
stockholders have not had their just share in the control of the corpora- 
tion. The ownership of stock is widely scattered and the great majority 
of stockholders can exercise no control except through the naming of 
proxies to vote at the next annual meeting for the election of directors 
who will carry out the policies advocated.” *° 


Accordingly, it is recommended, inter alia: 


“TI. That the fifteen directors to be elected at the next annual meet- 
ing of the stockholders to be held on April 24, 1934, shall be representa- 
tive more adequately than heretofore of the ownership of the stock- 
holders; that not more than four directors shall be executive officers and 
that the remaining directors shall be selected from stockholders owning 
or representing sufficient number of shares to insure their active interest 
and participation in the affairs of the corporation. . 

“VI. That the Board to be elected take steps, by the adoption of 
appropriate by-laws or otherwise, to effectively separate the power to 
determine financial questions from the control of those entrusted with 
the conduct of the business of the corporation. 

“ VII. To accomplish these results, that, in issuing proxies for the 
next annual meeting, the corporation designate, as the persons authorized 
thereby to vote and to select the new Board ” five named individuals, 
three of whom are “ independent directors of the corporation against 
whom no charges have been made and who are in no manner involved in 
any transaction disapproved by the Committee ” and two of whom are 
“ stockholders of ability but not directors and are designated as proxies 
as additional representatives of the stockholders.” 7° 


But this Investigating Committee’s conception of the func- 
tions and status of directors runs counter to some current no- 
tions. It is frequently asserted that services which are furnished 
by directors who are not managers should be bought and paid 
for on a professional basis. It is urged that if directors who 





24 Id. at 5. 
25 Td. at 11. 
26 Td. at 14-15. As an alternative a majority of these five were to be named. 
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are not operating heads are valuable as members of the board 
because of their expert advice, they should be hired as experts.”’ 
The answer to this seems clear. If stockholders are to be pro- 
tected against the managers, the group which protects them must, 
in the first place, have responsibility. In the second place, they 
must have power. And that power will never be present in ex- 
perts who have no vote and who are called in by the managers, 
who work for the managers, and who are limited by the desires 
of the managers. Furthermore, boards wholly or dominantly 
filled with “shirtsleeve” directors drawn from the executive 
management, without outside representation, are apt to suffer 





27 In SAMUEL, SHAREHOLDERS’ Money (1933), the view is taken that the “ ex- 
pert ” should be called “ consultant expert ” rather than director. And as for those 
whose real function was merely to “ lend the prestige of their names or to introduce 
business ”, it would be wholly adequate to give them “such honorific title as 
Patrons or Associates”. He believes they should have “no status at Board Meet- 
ings”. See id. at 124. And see note 44, infra. On This it is difficult to generalize. 
Some technical experts ought to have a place on the board; others might well be 
left off. The sole criteria are the stockholders’ interests. Even the “ business con- 
nection ” director may have a place. Berle and Means have said: “ Most Banks 
have two classes of directors. One class is made up of bankers. The other consists 
of business men who may be able because of their business affiliations to shift 
accounts and banking transactions towards the Bank. These connections are openly 
known and are perfectly well understood. The director himself gains power, But 
his corporation may obtain assistance through having ‘friends at court’ in the 
Bank; and the Bank is strengthened by the connection with a business enterprise. 
The situation has its dangers but it also has its advantages; in the business view 
the advantages outweigh the dangers.” See BERLE AND MEANS, op. cit. supra note 
3, at 231, n.16. Recent legislation, however, has affected this practice. See notes 
57, 58, 59, infra. Berle and Means likewise take a realistic view of interlocking 
directorates. After affirming that all adverse interest should be disclosed they say: 
“ The writers feel that the charge that directors are interested on both sides of the 
transaction is entirely too loosely made in the financial community. A director, 
especially if he is an important man financially, will have a dozen or more interests 
all going at once. In many cases the action taken by him in one corporation is 
necessarily more or less adverse to the interests of other corporations in which he 
may be interested. Yet, in a number of cases known to the writers, the directors 
have scrupulously ignored their own interests. The real problems arise where the 
director is an important factor in the ‘control’ of two corporations at once. 
There, it would be almost beyond possibility for him not to consider the possibilities 
of both situations before casting a vote or inducing an action. Many directors 
are elected frankly because they have interests in other corporations whose activities 
may complement those of the corporation electing him. In other words, the corpo- 
rations expect to transact business with each other or in the same field, to their 
mutual advantage; and the very duality of interest of the director is thus turned 
to the advantage of both.” Jd. at 231, n.15. 
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from myopia and lack of perspective. It is one thing to operate 
a business efficiently, but it is quite another to be sufficiently de- 
tached from the business to be able to see it in relation to its 
competitors, trade trends, and the like. Such experts, as a gen- 
eral rule, are to be found outside the executive management. 
Their experience and judgment on matters of policy will prove 
to be invaluable not only as corrective factors, but also as di- 
rective influences in determining a course of conduct for the 
managers. Experts having such perspective are the better quali- 
fied to determine financial and commercial policy. Hence, they 
should have a position of dominance and power on the board 
rather than the subordinate position to which some reformers 
would relegate them. They should be in a position to make 
their directive influence effective. That entails giving them real 
power over the executive management. 

The solution then, though by no means a simple one, is to be 
found in taking the control or dominance of the board away from 
the executive management, as indicated by the Investigating 
Committee in the Texas Corporation. The representatives of the 
stockholders would be there, not for the purpose of managing 
the enterprise, but with the object of supervising those who do 
and of formulating the general commercial and financial policies 
under which the business is to be conducted. Such a body of men 
would not always be in a position to know the details of the 
business in such a way as to satisfy the standards which the 
Securities Act, for example, imposes on them.** But they would 
be in a position of dominance and power to serve the stock- 
holders effectively. 

The minimal requirements in this regard are statutory pro- 
visions that a majority of the board shall be composed of stock- 





28 Section 11 of that Act imposes on directors (as well as others) the standards 
of trusteeship and makes them liable for misstatements or omissions in the regis- 
tration statement (not made on authority of experts, or not purporting to be a 
statement made by an official person or to be a copy of or extract from a public 
document) unless they can prove that they had “after reasonable investigation, 
reasonable ground to believe and did believe, at the time such part of the registra- 
tion statement became effective, that the statements therein were true and that 
there was no omission to state a material fact required to be stated therein or 
necessary to make the statements therein not misleading.” See 48 Stat. 82 (1933), 
15 U. S. C. Supp. VII § 77k (1933). 
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holders who are not employees or officers of the corporation, 
but it would be idle dreaming to suppose that the solution was as 
simple as that. In order to effectuate a real reform, control 
must be had over the proxy machinery. Once any group comes 
into a position of dominance on the board they become self- 
perpetuating, electing their own successors or designating their 
own nominees or dummies. The mechanism, though well known, 
has been vividly described by Berle and Means: 


“ In the election of the board the stockholder ordinarily has three al- 
ternatives. He can refrain from voting, he can attend the annual meet- 
ing and personally vote his stock, or he can sign a proxy transferring his 
voting power to certain individuals selected by the management of the 
corporation, the proxy committee. As his personal vote will count for 
little or nothing at the meeting unless he has a very large block of stock, 
the stockholder is practically reduced to the alternative of not voting at 
all or else of handing over his vote to individuals over whom he has no 
control and in whose selection he did not participate. In neither case 
will he be able to exercise any measure of control. Rather, control will 
tend to be in the hands of those who select the proxy committee by 
whom, in turn, the election of directors for the ensuing period may be 
made. Since the proxy committee is appointed by the existing man- 
agement, the latter can virtually.dictate their own successors. Where 
ownership is sufficiently sub-divided, the management can thus become 
a self-perpetuating body even though its share in the ownership is 
negligible.” °° 


So, though by statute the executive management may be in a 
numerical minority on the board, the power of control over the 
proxy machinery may well gravitate into their hands. Once it 
does it may be used to fill the board with nominees of the execu- 
tive management. We would then have in substance, though 
not in form, the situation which the Investigating Committee of 
the Texas Corporation condemns. 

Furthermore, control over the proxy machinery envisages much 
more than protection against the executive management. Abuses 
as great as those of the executive managements have arisen where 
a minority with “ working control ” have dominated the corpora- 
tion and exploited it for their own ends. In other words, the 





28 Op cit. supra note 3, at 86-88. 
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power over the proxy machinery is susceptible to great abuse, 
and all the righteous intent and emphatic resolutions in the world 
will not shift the balance of power back to the stockholders. The 
group that names the proxyholders controls the board. It is 
no easy task to design a system whereby widely scattered, le- 
thargic, disorganized, and disinterested stockholders can be moved 
into a position of control over that strategic position. 

The practical and political aspects of that problem are con- 
siderable. Direct prohibition of proxies, under the system which 
we have, would be futile, as the average stockholder in the cor- 
poration which Berle and Means describe is in no position to think 
for himself on this issue. Some one must think and act for him, 
and it is merely a question of who does it. An attempt to give 
stockholders some protection against abuses of the proxy ma- 
chine has been made in various drafts of the National Securities 
Exchange Act by prohibiting the use of the mails or agencies of 
interstate commerce or any facility of any national securities ex- 
change to solicit proxies in respect to any registered security un- 
less, pursuant to rules and regulations of the commission, certain 
disclosures relative to the solicitor and the proxyholders be made.” 
Such a provision may result in some control, but it does not pro- 
ceed very far. There are great practical limitations on setting 
forth the “truth” about people up for election or about the 
proxyholders. Only bare minima can be stated, and those could 
hardly be used profitably by stockholders in deciding how to 
cast their votes. Furthermore, stockholders in the type of cor- 
porations involved here seldom have the desire or the initiative 
to act, or the ability to act intelligently. They are far removed 
from the enterprise. Their relationship with it is an impersonal 
one. They have bought with a view towards increments of 
value other than control. So long as things run smoothly they 
are content to remain inactive. And when things go wrong and 
there are crises in the corporation, either they lack the informa- 
tion or strategic position to mobilize for action, or they accept 
the events in the spirit of futility and resignation to the inevitable. 
Those who have expended time, energy, and money in the ex- 
tremely difficult task of organizing security holders for their own 





80 See, e.g., $13 of the original administration bill (so-called) introduced into 
Congress Feb. 9, 1934; N. Y. Herald Tribune, Feb. 10, 1934, at 24. 
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protection, or in an effort to get even a majority or a two-thirds 
expression of opinion on certain policies, can bear witness to the 
fact that this incidence of absentee ownership is very great. 
Hence, efforts to get into the hands of investors a larger fund of 
information respecting the candidates for election or the mem- 
bers of the electoral college will probably be of little value per se. 
The basic effects of absentee ownership will remain the same. 

One method of control over the proxy machinery sometimes 
visualized is by means of a governmental commission which 
would not only umpire the election, but for all practical purposes 
would control the proxy machine. The trouble is that no such 
agency in our present stage of development would have the omnis- 
cience and wisdom which the delicate judgments on intangible 
qualities of management require, if business is to be operated suc- 
cessfully. The immediate steps necessary for the protection of 
investors in this connection lie in other directions. But before 
considering other alternatives there is a further problem which 
should be examined, since it has an important bearing upon the 
protective devices needed for the task at hand. 


II 


That problem is to set up codes of conduct for those who have 
been elected to serve the stockholders, with adequate machinery 
for their enforcement. Stockholder control over election ma- 
chinery — direct or vicarious — would be only a partial achieve- 
ment of the desired result. Human‘nature being what it is, 
directorships will always be susceptible of abuse. Some direc- 
tors will always be faithless to their trust. No matter if they 
are, in fact as well as in name, representatives of the stockholders, 
they may still capitalize on their strategic position in the com- 
pany by making it serve effectively their own but not the stock- 
holders’ interests. The impotence of widely scattered and dis- 
organized stockholders will be conducive to that end. 

In this connection a recent study ** of conditions and practices 
under the English Companies Act is particularly timely and 
relevant. We have the habit of turning to England for a precedent 





31 SAMUEL, SHAREHOLDERS’ Money. For a review of another part of this book, 
see (April, 1934) 34 Cor. L. REv. 
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when our own system boggles. We incline to the view that 
England is years ahead of us in control over corporations and 
that the directors of British companies are conservative, respect- 
able, and above reproach. We also accept the tradition that 
England’s legal system for control over corporations should serve 
as a model for our own system. Such implicit confidence in the 
efficacy of the English system is considerably shaken by this re- 
port. It reveals a condition of depravity in the management of 
British companies which is at times beyond the imagination of 
the American reformer. Furthermore, it shows the counter- 
parts of many practices on the part of directors which have been 
prevalent in this country. The diagnosis of them and the thera- 
peutic measures designed for their cure or control, therefore, are 
of great current interest here. 

English companies apparently have a great demand for “ fi- 
nancial gigolos””. The London Daily Telegraph of October 4th, 
1932, carried the following advertisement: 


“A Titled Gentleman is invited to communicate with a progressive 
company with a view to installing him as a director. Write A., Box 10, 
so.” * 


Mr. Samuel, a critic of companies law and practice, takes this as 
one bit of evidence that the use by British companies of “ finan- 
cial gigolos”. as directors has reached alarming proportions. 
Their function is two-fold: “ Their names act first as the bait by 
which the public is induced to acquire the shares of the Company, 
and, secondly, after the Company has been formed, as a means 
of preserving confidence.” ** Though the “ prestige of the aris- 
tocracy ” even in conservative England is not what it used to be, 
nevertheless, at company meetings “the medieval glamour still 
shines bright, and the average shareholder dearly loves a lord ”.** 
In fact the “ financial decay ” of the old nobility inevitably tends 
“to increase the supply of titled gentry prepared to lend the use 
of their names for adequate annual emoluments ”’.*° Indeed, a 
“ definite market ” exists for them, as is apparent from the fact 
that ‘“‘ they can be supplied almost immediately on demand by 
certain firms of solicitors ”.** A chairman of the board with 





32 SAMUEL, SHAREHOLDERS’ MONEY 112. 84 Jd. at 112. 86 Tbid. 
88 Jd. at III. 85 Jbid. 
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a distinguished war record may be able to pour oil on the troubled 
waters of a company meeting and thus give full value for his 
money. By the same token these “ guinea pig” directors con- 
solidate the control which the active directors exercise over the 
company machine, since they take only information which is 
given them and make no embarrassing demands for inquiry into 
the true state of affairs. This practice becomes increasingly 
vicious when, as is common, the qualification shares come from 
the promoters, so that the director “ tends to become, in practice, 
neither more nor less than the paid hack of the promoters or 
dominant spirits who were responsible for his original appoint- 
ment, who by their control of the voting machine can procure his 
dismissal or non-election, and are thus ultimately responsible 
for his receipt of his directorial fees”’.*7 The racket of qualifi- 
cation shares apparently has reached large proportions. Mr. 
Samuel points out that under the Companies Act the board can 
be, and frequently is, filled wholly by these “ financial gigolos ”’, 
so that the prospectus in no way reveals the persons behind the 
scenes who tell these controlled persons what to say and how to 
act. Nevertheless, the director is advertised as a shareholder, 
even though the beneficial ownership is in some promoter or 
financially sterile corporation. As an instance of the latter he 
cites the way in which the calls in the Royal Mail were avoided.** 

But these “ guinea pig ” directors, according to Mr. Samuel, are 
only a part of the unhealthy condition in English management 
practices. There are other surplus directors. Many of them 
are men of ability and experience. Their activities, however, 
are so manifold and their directorships so multiplied that it is 





37 Jd. at 115. 

88 Various calls on shares registered in the names of the directors were made, 
until each director owed the company about £300. None of these was paid, 
though the directors were “ notoriously good for the money”. All directors then 
transferred these shares back to the Royal Mail Steam Packet Co. (“ notoriously 
insolvent ”), for whom the directors had held the shares all along and to whom 
all dividends were to be sent. The action was frankly defended on behalf of the 
directors on the grounds that the “ amounts were trivial and that it would have 
been inequitable to have made the registered owners pay, inasmuch as they were 
mere nominees for the beneficial owners”. Jd. at 158-59. For other aspects of 
the collapse of the Royal Mail group, see id. at 179 et seg.; MacIntyre, Criminal 
Provisions of the Securities Act and Analogies to Similar Criminal Statutes (1933) 
43 YALE L. J. 254. 
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physically impossible for them to make an “ adequately intensive 
study of the affairs of the Company, the responsibility for which 
will normally be left to those Directors who, being in the office, 
are in daily touch with the business.” *° Indeed, for such directors 
to visit the office voluntarily and to investigate any situation would 
“ in any ordinary Company unquestionably be regarded as savour- 
ing of officiousness and eccentricity ”.“° The time spent by direc- 
tors, other than those from the management, in the exercise of 
“ directorial functions ” is practically limited to the time expended 
in board meetings. Mr. Samuel observes that many of the direc- 
torates are “ grossly swollen”, numbering from twenty to thirty- 
five. He concludes that barely “ 50 per cent really pull their 
weight ” at meetings and that of the balance about “ 40 per cent 
are prestige Directors and ‘connection’ Directors”.** Such 
vested interests, he deplores, are “ almost as difficult to dislodge 
as the pocket-boroughs of the eighteenth century ”.** He con- 
cludes that the “‘ whole system of non-directing Directors is based 
on a convention of elaborate falsehood ” ** which, if treated openly 
and frankly, would result in such ridiculously ironic representa- 
tions ** as to end the evil. 

In this connection he reviews reports of some of the commit- 
tees on the Companies Act showing that any tightening in the 
law of negligence was deemed to be too drastic. After it had be- 
come fashionable for companies of first importance to insert in 
their articles stipulations granting immunity to directors from 
liability to the company for any acts of commission or of omis- 
sion unless involving fraud or wilful default, the City Equitable 
Fire Insurance Co. collapsed. The situation there exposed caused 
such foment as to lead to legislation abolishing “ contracting- 
out ”.*° But his survey of the English cases shows the extent to 
which the Jaissez-faire attitude of the courts has built up an al- 





39 SAMUEL, SHAREHOLDERS’ Money 118. 

40 Jd. at 119. ° 

41 Td. at 120. 

42 bid. 

43 Td. at 124. 

44 The reductio ad absurdum appears in Mr. Samuel’s book in the vivid descrip- 
tion of the composition and capabilities of the board of directors of “ Spanish Air 
and Castles, Ltd.” See id. at 122-24. 

45 Companies Act, 1929, 19 & 20 Geo. V, c. 23, § 152. 
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most impregnable defense for directors. Their immunity extends 
to everything except gross negligence or wilful acts. Their duties 
begin and end with the entering and leaving of the board meeting. 
So far as reported English cases go they show probably a lower 
minimal standard than do the American cases, though students of 
finance on this side of the water think our standards are far too 
lax. 

His description and analysis of the problem of interlocking di- 
rectorates, too, are most illuminating. Against the background 
of Mr. Justice Brandeis’ Other People’s Money,* he places the 
sordid picture of English high finance. He draws from some of 
England’s recent, bitter experiences, including the Royal Mail.*’ 
He shows specifically what Berle has described analytically ** — 
how the manipulation of credit resources of one company for the 
benefit of another company, which is in a position of dominance, 
works to the prejudice and ruin of independent interests in the 
former company. He leads one to believe that such activities are 
substantially beyond the pale of the English legal system. The 
picture of English procedural and substantive law which he pre- 
sents is a dismal one. In effect, the thesis that in this situation 
the directors are trustees has been repudiated. 

As Mr. Samuel views it, the vice of English reform to date has 
been that it has accommodated “ the law to a state of affairs in 
which the majority of Directors are out of touch with the inner 
workings of the Company ”’, rather than changed the “ existing 
state of affairs with the object of promoting safety and efficiency 
in the actual working of the Company machine”’.**® In other 
words, somewhat the same attitude has been revealed there as in 
certain types of problems under the New Deal. Real reform and 
improvement frequently have called for cutting the Gordian knot 
of traditional practices. To do so, however, frequently meant 
swelling the ranks of the unemployed or stopping the flow of capi- 
tal goods at a time when both increased employment and stimula- 
tion of production were needed. Those close to. the task know 
too well how permanent measures were, and still are, sacrificed for 





46 (1913). 
47 See note 38, supra. 

48 Bere, STUDIES IN THE LAW oF CorPORATION FINANCE (1928) c. VIII... 
49 SHAREHOLDERS’ Money 138. 
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temporary expedients. Mr. Samuel detects in the English timid- 
ity at tampering with the Companies Act and in the reluctance at 
prohibiting a combination of profit and immunity from liability, 
an indication of unwillingness to put a large number of people out 
of business. The fear of increased unemployment (even among 
the nobility) has had its retarding influence. 

The American counterparts of the foregoing malpractices need 
not be reviewed here, for they are fresh in memory. But it is 
timely to consider the corrective measures necessary if the board 
is to be employed as a medium for the protection and enhance- 
ment of the interests of the corporation and the stockholders, 
rather than as a convenient device for the exercise of economic 
and political power for the selfish interests of those who happen to 
be in a position of dominance. As contrasted with the English 
system, we begin and end with the assumption that the directors 
are trustees by virtue of business ethics as well as law; and that 
the powers which they exercise are powers in trust." We also 
proceed on the hypothesis that the directors are custodians of the 
interests of the stockholders, and that they supervise the man- 
agement and formulate generally the financial and commercial 
policies, rather than act as operating or managing heads. The 
problem then becomes one of making as explicit as possible the va- 
rious types of situations to be controlled. The record of the last 
decade has revealed most of them. Specific statement in a statute, 
within minimal and practicable limits, has several advantages. 
It makes more definite and certain the business and legal risks 
involved. Furthermore, the isolation and specific treatment of 
the various malpractices and abuses which have arisen will make 
for more effective administration and control. That, in the last 
analysis, will be measured in terms of the protection and enhance- 
ment of the interests of the investors in the business to the extent 
that such interests are compatible with the public good. This 
leaves the difficult, and in spots the insoluble, problem of designing 
methods of control which will be both just and fair from the view- 
point of directors and efficient from the viewpoint of investors. In 
that connection our remedies should not be as hysterical as the 
practices which made the demand and need for regulation insist- 
ent. Prevention will prove more wholesome than punishment. It 


50 BERLE AND MEANS, op. cit. supra note 3, cc. V—-VII. 
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is a rebuke to our skill and judgment if we cannot effect competent 
police measures without driving from the field of enterprise the 
men of greatest competence and substance. 

Publicity alone can accomplish much —not publicity in the 
sense of a registration in some dusty file in Washington or in some 
state capitol, but publicity in the sense of direct and unequivocal 
statement in the periodical reports to stockholders. Mr. Samuel 
employs this device in a number of instances. He would require 
full disclosure of all loans to directors. He would require dis- 
closure in the annual reports of all amounts paid to directors by 
way of remuneration resulting directly or indirectly from their 
directorships." He would require directors to file each year a 
statement of all shares of the company traded in during the year 
in order to correct the practice of buying and selling shares in the 
company as a result of inside information available to directors 
—a practice indulged in by fifty per cent of all directors, so he 
estimates, though it violates the “best City etiquette”.°*? He 
would require disclosure, in prospectuses, annual reports and the 
like, of the affiliations of the various directors and the general réle 
each was expected to fill on the board. On the problem of the 
interlocking directorate he would apply a “ persistent course of 
treatment rather than the root and branch method of wholesale 
surgery ” ** — the latter being a method apparently more in vogue 
here than in England. Specifically, he would not abolish them but 
would require full disclosure of all conflicting interests — at elec- 
tions, in prospectuses, in annual reports, and the like. And for 
the benefit of directors he would require the auditors to send to 
each director, prior to the meeting at which the directors were to 
consider and pass on the annual reports and accounts, a state- 
ment of affairs. This statement would be in sufficient detail to 





51 His insistence for such disclosure apparently has met with considerable op- 
position in England. The criticism was of the same cast as that directed against 
the comparable provision of our Securities Act, that it would disclose valuable 
information to competitors. Mr. Samuel’s reply is that the competitors already 
know everything there is to know about each other’s employees “‘ even down to 
the Christian name of the Jewish office boy’” and that the real basis for the 
opposition is to “ prevent high fees being made a target of criticism by unapprecia- 
tive shareholders”. SHAREHOLDERS’ Money 160-64. 

52 Td. at 168. 

58 Jd. at 191-92. 
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permit an intelligent appraisal and analysis of the affairs of the 
company. He feels that if such practices had been in vogue in 
recent years the collapse of several of the large English com- 
panies might have been avoided. 

Certainly the domain of regulation by means of publicity is 
considerable. Many of the matters for disclosure urged by Mr. 
Samuel are relevant to directorships in this country. And there 
are many more. The simple device of publicity has been practi- 
cally unexploited by us as a method of control,* though it has 
been urged for years by leaders of the legal and business profes- 
sions.” And as we refashion in this transitional stage the devices 
for control of the corporation, we should vitalize the annual report 
to stockholders. We should employ it as the medium for disclos- 
ing not only the true condition of affairs of the company but also 
the activities of the managers and the board in relation to the 
shareholders’ money. In the past it has been too much of a pal- 
liative for the anxious. It has been distinguished for its vague- 
ness and generality and for its capacity to conceal and suppress 
vital facts. In the future it should be distinguished for the un- 
hesitant manner in which it makes disclosures and sets forth in- 
formation. That simple expedient will go far as a corrective of 
conditions which have been constantly recurring in our corpo- 
rate history. Its prophylactic effects will equal in importance any 
other single measure which can be adopted. 

There is also a small domain for regulation by prohibition.” 





54 Professor Frankfurter, in speaking of the use of publicity in connection with 
the Securities Act, has aptly said: “ The Securities Act is strong insofar as publicity 
is potent; it is weak insofar as publicity is not enough. Publicity is especially 
effective when a broad sales effort is under way. The existence of bonuses, of 
excessive commissions and salaries, of preferential lists and the like, may all be 
open secrets among the knowing, but the knowing are few. There is a shrinking 
quality to such transactions; to force knowledge of them into the open is largely 
to restrain their happening. Many practices safely pursued in private lose their 
justification in public. Thus social standards newly defined gradually establish 
themselves as new business habits.” The Federal Securities Act: II (1933) 8 
Fortune No. 2, 53, 55. 

55 BERLE, op. cit. supra note 48, c. IX; Rrptey, Marin STREET AND WALL STREET 
(1927) c. VII; Branpe1s, OTHER PEOPLE’s Money (1913) c. V. 

56 Mr. Samuel covers the following matters by methods of outlawry: (1) He 
would disqualify as directors or other managers not only those who had been 
adjudged bankrupt, but also those who had been directors of companies wound up 
compulsorily by the court, unless consent of such court were obtained. (2) He 
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Under the Banking Act of 1933 several such measures were 
adopted. Thus, interlocking directors and officers between mem- 
ber banks and investment houses are prohibited.°’ Such inter- 
locking interests are also prohibited with companies which make 
certain types of loans to persons other than their own subsidia- 
ries.°° Also, loans by any member bank to its executive officers are 
banned.’ In the field of industrial corporations prohibition of 
loans to officers and directors may also be desirable. Other mat- 
ters, such as prohibition of certain types of profit-sharing plans and 
limitation in the size of boards, may be similarly handled. But 
by and large the rdéle of regulation by prohibition will remain 
relatively slight. 

Publicity and prohibition alone are too feeble for the task at 
hand even when they carry adequate enforcement machinery. 
The development of legal and equitable devices of a preventive 
and compensatory nature for the better protection of the rights of a 
minorities will still be necessary. In this connection some of Mr. | 
Samuel’s suggestions will be of interest to students of American | 
corporation finance. First, he would legislate into the law of | 
England the doctrine that directors are trustees and that the cor- | 
porate powers are powers in trust —a rule of law pretty well | 
rejected under the common law of England and the present Com- 
panies Act. Of greater prophylactic importance, however, are his 
preventive measures of control. To assure greater power to 








































reviews the sad state of affairs existing as a result of the liberal dividend policy 
of many corporations — a policy dictated by the desire to keep stockholders placated 
and to make new financing easier by keeping the “ flag of prosperity flying bravely 
at the mast”. Among other things, he would prohibit the payment of dividends, 
when the paid-up capital was not intact, without an extraordinary resolution of 
each class of shareholders and the consent of the trustees for debenture holders, 
or, alternatively, with leave of court. (3) He would outlaw remuneration contracts | 
determined by the rate of dividends paid each year or by the gross turnover of the 
business. The former he deems particularly vicious and observes that in many 
cases of business failures such contracts were involved —e.g., Lord Kylsant was 
the privileged possessor of one. (4) He would raise the qualification shares of 
directors in public companies to one-tenth of one per cent of the authorized capital 
or to the sum of £2,000, whichever sum shall be less. And he would prohibit 
directors in public companies from holding their qualification shares as trustees or ! 
nominees for any other person or persons. See SHAREHOLDERS’ Money 143-68. 

57 See 48 Stat. 194 (1933), 12 U. S. C. Supp. VII § 78 (1933). 

58 See 48 Stat. 194 (1933), 15 U. S. C. Supp. VII § 19a (1933). 
59 See 48 StaT. 182 (1933), 12 U. S. C. Supp. VII § 375a (1933). 
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deal with emergency and extraordinary situations which require 
prompt action in order adequately to protect the shareholders’ 
interests, he would give each director power to convene a board 
meeting. To give shareholders and creditors greater protection 
against nonfeasance and misfeasance he makes two proposals. 
First, he calls for a statutory power for any shareholder or credi- 
tor to bring any such action on behalf of the company, giving the 
court power to stay the proceeding or to order security for costs 
if of the opinion that the action is frivolous. He states that due 
to lack of statutory power, inertia of individual shareholders and 
creditors, and the expensive procedure of the English court sys- 
tem, suits are now rare. Thus, directors enjoy a large measure of 
immunity, not only because of the state of the substantive law 
but as a practical matter. He would also give the Board of Trade 
power to bring such suits and, in addition, power to investigate 
the affairs of the company.” In all such cases he would give the 
court wide discretion as respects costs so that in a proper case 
an unsuccessful party could be absolved from costs or even re- 
cover them from the company. For further protection against 
the abuses of interlocking directorates he would give the Board 
of Trade a power, exercisable either at its own instance or at the 
instance of any interested party, to investigate the prejudicial 
effect of an interlocking directorate on the interests of the com- 
pany. On application by the board or by any shareholder or credi- 
tor he would empower the court to remove any director who was 
exercising or was likely to exercise his functions in a manner ad- 
verse to the company. He would also give the court power to 
order, as a condition of the director being continued in office, that 
the minority whose interests were likely to be prejudiced be given 
adequate representation on the board. He would in all cases of 
misfeasance, negligence, or breach of trust brought against any 
person holding interlocking directorates, place the burden on the 
defendant to prove that the acts complained of were not preju- 
dicial to the company as alleged. And, finally, he would require 
bonding of directors, in view of the fact that with the increasing 
scale of modern financial operations, the sums that may be recov- 





60 At this point he analogizes to the N. Y. Gen. Corp. Law (1929) § 61, which 
gives the attorney general power to bring certain actions in behalf of the state or by 
the corporation, a creditor, a director, or an officer. 
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ered against directors will tend to exceed their private fortunes. 
Hence, he would regard any public company with a capitalization 
of over £1,000,000 as an “undertaking of a public character ” 
and require bonds in such instances. 

These suggestions “ for preventive control and for reparation 
and compensation for damages suffered at the hands of directors 
are exceedingly germane in this country as we currently endeavor 
to refashion our regulatory devices. As stated above, we start 
here with the assumption that directors are trustees and that the 
powers which they exercise are powers in ‘trust. On the whole, 
those standards are not so high or so strict as to be impracticable 
in application or unjust in effect. The ordinary sense of fitness, 
of decency, and of fair dealing is by and large wholly adequate to 
warn of transgressions. Their harshness in particular cases can 
be further tempered, not by lowering them but by stating them, 
within minimal and practicable limits, in a statute. The enforce- 
ment of these obligations of trusteeship has two, aspects. In the 
first place, there is the small and isolated investor who needs ade- 
quate opportunity for protection against the managers or the 
board. In the second place, there are the managers and the board 
who need effective protection against the blackmailer or striker, 
lest the risks attendant to those business positions prove to be too 
onerous. Making it easier for the legitimate plaintiff and harder 
for the illegitimate is a problem which will never be wholly solved, 
but some progress can be made. In one form or other it means 
granting to trial courts greater discretion. It involves extensive 
re-examination and refashioning of procedural devices to admit 
of more specialized treatment of these types of cases. In some 
instances it may mean the shifting of the onus of proof, as Mr. 
Samuel suggests in connection with interlocking directorates, and 
as has already been done in the Securities Act ® in this country. 
Or it may mean revisions of rules on interlocutory motions and 
appeals in interlocutory proceedings. Or it may mean greater 
control over examinations before trial, over motions for stay, dis- 





61 Mr. Samuel carries in an Appendix a Draft Bill which incorporates all of his 
suggestions in specific form. 

62 Sections 11 and 12, granting actions of rescission or damages to buyers of 
securities, contain similar provisions. The changes in burden of proof are discussed 
in Douglas and Bates, The Federal Securities Act of 1933 (1933) 43 Yate L. J. 
171, 173 et seg.; Shulman, Civil Liability and the Securities Act, id. at 227. 
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missal, or consolidation of stockholders’ suits. And it certainly 
would embrace a reconsideration of the control over costs or se- 
curity for costs.** These are but a few examples, but they show 
the range and nature of the inquiry necessary for adaptation of 
procedural devices to the various types of situations giving rise, 
on the one hand, to the issue of responsibility of officers and di- 
rectors and, on the other, to the need of protecting them against 
impossible risks and burdens which perverted use of the enforce- 
ment machinery would entail. Also, progress in the solution of 
this problem eventually means the evolution of more flexible and 
adequate administrative controls “ so that the domain of regula- 
tion will be neither wholly in the courts nor largely ex post facto. 
And for that pervasive administrative control it means the train- 
ing and development of a professionalized class skilled in the tech- 
nique of business, the art of law, and the skill of government. To 
these will fall the task not only of policing business so that the 
profit motive will be articulated with the public good, but also of 
assuring to the investor more protection against the malpractices 
of management than management has supplied to date on its own 
initiative. 

All of these measures, of course, merely check or control rather 
than cure a fundamental condition which underlies the whole 





63 Section 372 of the English Companies Act, 19 & 20 Gro. V, c. 23 (1929), 
would prove to be extremely useful in many connections. It provides that “ (1) If 
in any proceeding for negligence, default, breach of duty, or breach of trust against 
a person to whom this section applies it appears to the court hearing the case that 
the person is or may be liable in respect of the negligence, default, breach of duty 
or breach of trust, but that he has acted honestly and reasonably, and that, having 
regard to all the circumstances of the case, including those connected with his ap- 
pointment, he ought fairly to be excused for the negligence, default, breach of duty 
or breach of trust, that court may relieve him, either wholly or partly, from his 
liability on such terms as the court may think fit.” The section provides further 
for a declaratory judgment and gives the court discretion as to allocation of costs. 
It applies to directors, managers, and officers of a company, and to persons em- 
ployed by a company as auditors, whether they are or are not officers of the 
company. 

64 There are in the Federal Securities Act and in the National Securities Ex- 
change Act analogies to Mr. Samuel’s suggestion to employ the Board of Trade 
to protect investors. These relate primarily to the power to make investigations 
and to prevent or enjoin certain types of practices. The development and increase 
of these administrative powers should result in the granting of power to bring 
representative actions on behalf of investors, as Mr. Samuel suggests in case of the 
Board of Trade. 
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problem. That condition has been reflected by the amazing ab- 
sence of social consciousness on the part of directors and business 
executives and by their lack of any awareness of the implications 
and results of many practices which flourished in recent years. 
It has not been so much a matter of depravity and of evil intent 
as the consequence of cutting as close to the mythical legal line 
as possible. This lack of social mindedness has not been wholly 
or largely that of business. It has been equally shared by law- 
yers.* It has been evidenced by the almost peryerted singleness 
of purpose with which they have championed the cause of their 
clients, whether it be in the drafting of a deposit agreement, the 
handling of a merger, the conduct of a reorganization, or the mar- 
keting of securities. It resulted in getting accomplished what 
clients wanted but without regard for the long-term consequences 
of those accomplishments. That singleness of purpose has been 
wholly incompatible with the use of these aggregations of capital 
for either the welfare of the investors or the good of the public. 
But the social awareness which has been lacking cannot be created 
by a wish, or by a commission, or by a statute. It is a gradual 
and slow educational process — as gradual and slow as any break 
from tradition and as any change in the ethical standards of a 
group. Accordingly the intermediate legal controls should condi- 
tion that change and accelerate it, with resort to extreme meas- 
ures of outlawry and in terrorem when mandatory. 


III 


So, as we move forward towards federal incorporation or as we 
seek more effective regulation of corporations by the several 
states, the foregoing matters constitute at least a partial agenda 





65 A columnist has stated it more popularly as follows: “ But just as a fine, 
natural football player needs coaching in the fundamentals and schooling in the 
wiles of the sport, so, too, it takes a corporation lawyer with a heart for the game 
to organize a great stock swindle or income tax dodge and drill the. financiers in all 
the precise details of their play. 

“ Otherwise, in their natural enthusiasm to rush in and grab everything that 
happens not to be nailed down and guarded with shotguns, they would soon be 
caught offside and penalized, and some of the noted financiers who are now im- 
mortalized as all-time all-America larcenists never would have risen beyond the 
level of the petty thief or short-change man.” Westbrook Pegler, N. Y. World 
Telegram, Jan. 24, 1923, at 19. 
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for the fashioning of adequate legal controls. But they leave the 
task half done. That is so because they assume a system which 
is self-enforcing. No such system can be. Investors need a de- 
vice which will not only assure them of continuous and effective 
supervision of the board but will also afford them ample protec- 
tion in times of trouble. 

Several measures are immediately necessary for the protection 
of investors in this connection. All non-voting, qualified voting, 
or contingent voting shares should be eliminated. A vote should 
be restored to each share. With this restoration other devices 
might be adopted, such as cumulative voting, pluralistic voting, 
or division of stock into blocks, each block electing a specified 
number of directors and no more. All these schemes would be 
designed to make it easier and more convenient for scattered mi- 
norities to express themselves, and to break up the present con- 
centration of control in the hands of a few. 

It must be clear, however, that if we stopped there we would 
not have moved far from where we are. We would have put a few 
more effective weapons in the hands of stockholders, but we would 
not have solved, to any appreciable extent, the problem raised 
by their lethargy and impotence. The basic fact of absentee 
ownership remains untouched. The device needed is one which 
will give these scattered and disorganized investors group strength 
and power so that they can gain admittance to the councils of 
business and make their influence felt around the negotiation 
table or in the courts. Letting each investor look out for himself 
merely accentuates the conditions giving rise to the need for 
regulation and makes more likely the recurrence of abuses which 
have cost the investor so dearly in recent years. 

We have several precedents for such an organization, both 
structural and functional. The first of these is the British Cor- 
poration of Foreign Bondholders.® Since its establishment over 
sixty years ago it has served British bondholders effectively. The 
history, structure, and modus operandi of this organization are 
too well known here to warrant detailed description. It early 
avoided the hazards of being on a profit-making basis and by Act 
of Parliament was established as a quasi-public body. The com- 





66 Described and discussed in Wynne and Borchard, Foreign Bondholders Pro- 
tective Organizations (1933) 43 YALE L. J. 281. 
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petent and efficient services it has rendered to bondholders where 
bonds of foreign countries are in default has given it great pres- 
tige and influence. It is recognized as being perhaps the leading 
organization of its kind in the world, with a proud tradition of 
honesty and competency in serving scattered and helpless bond- 
holders. 

But its field of activity is rather limited. Hence, within the last 
two years another organization has been formed in England to 
render a service to all investors in British companies. This is the 
Shareholders Protection Association, organized for competent and 
respectable patrol duty in the field of finance. It is a company 
limited by guarantee and without share capital. Membership is 
open to all shareholders and debenture holders in public and pri- 
vate companies.® Primarily the Association attempts to keep a 
watchful eye on the affairs of British companies and to investi- 
gate alleged abuses. It does not, however, recommend particular 
investments. In speaking of the need for some such organization 
the Economist recently said: 


““ We have shown, in earlier articles, that the average shareholding in 
a British company is small. An analysis of the ordinary share registers 
of ten large concerns, given in the Economist some months ago, revealed 
that two-thirds of the total shareholders held less than 200 shares each. 
The proprietors of the average concern aré thus a scattered army whose 
collective strength is difficult to mobilise. Most observers would readily 
admit that the procedure laid down in the Companies Act tends to be- 
come less successful in achieving this objective as the size of a company 
increases. There is, therefore, a sound economic raison d’étre for a 
permanent body to safeguard the interests, not of any special group of 
shareholders, but of shareholders in general.” ° 


Already the Association has a record of considerable accom- 
plishment. During the first six months of its existence it success- 
fully intervened on four occasions to protect the interests of in- 
vestors under moratorium and reconstruction schemes. Even in 
the cases in which its immediate objectives were not achieved, the 
activities of the Association have emphasized its possibilities for 
service in directing public attention to instances of abuse which 





67 It was organized in Oct., 1932. The membership fee is 10s. per year. 
8 The Stock Exchange, Protection for Shareholders (1933) 117 ECON. 499. | 
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it discovers, or to situations in which legislative modification of 
the present laws would be desirable. Its possibilities in organiz- 
ing legal action may penne of inestimable value where other 
measures prove ineffective.® 

This is the type of organization which we need in this country 
for the protection of investors. To date collective action has been 
taken only in times of crises, and at that stage it was largely for 
the purpose of salvaging something from the wreck. Organization 
for purposes of negotiation and prevention have been rare and all 
too cumbersome and expensive. It will take a permanent and 
competent organization to give the service needed. It must be 
organized and must function on a national basis. It must be 
above suspicion and reproach else it be transformed into a vicious 
organization of oppression and blackmail. Accordingly, it must 
have two salient characteristics. First, it must be organized as 
a quasi-public corporation on a service rather than on a profit- 
making basis. Second, it must have some form of governmental 
approval or backing. On the other hand, too close identification 
with the government would be unwise. The American Corpora- 
tion of Foreign Bondholders * has never come into being because 
it was feared that the appointment of the board of directors by 
the Federal Trade Commission would cause that board to have 
in the eyes of bondholders and foreign debtors an official aspect.” 
For the same reason, it would be unwise to have the government 
dominate or control the policies of this organization, but it ought 
at least to be created as a federal corporation by the Congress 
and given the respectability and prestige which that would en- 
sure. Eventually the Chairman of the Federal Trade Commis- 
sion and the Chairman of the proposed National Securities Ex- 
change Commission might have an ex officio representation on the 
board. For the time being it would seem wiser to omit govern- 
mental representation. 

Such a federal corporation, formed with the view towards broad 
public service, would be a welcome relief both to business and to 





69 Tbid. And see (1934) 118 Econ. 125. For an earlier expression of the need 
for some such organization in this country, see BERLE, op. cit. supra note 48, at 
38-39. 

70 See 48 Stat. 92 (1933), 15 U. S. C. Supp. VII § 77bb (1933). 

71 Wynne and Borchard, supra note 66, at 283. On the Bondholders’ Council, 
see N. Y. Times, Dec. 19, 1933, at 35; Dec. 22, 1933, at 35. 
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investors. In some instances it might merely appoint a commit- 
tee to act, thus enabling investors to get competent and disinter- 
ested leadership. In other instances it might move directly. In 
any case it would assume the primary responsibility for devising 
the type of procedure necessary for each task at hand. This 
would be a great advance over our present system. So much of 
the time castigation of the culprits rather than prevention or 
reparation is the only relief available. This protective association 
would serve a high purpose in preventing certain types of actions, 
in safeguarding certain measures of the management, and in af- 
fording real compensation when the proper cases arose. Mobili- 
zation of votes and assets would make this possible. The associa- 


tion rather than the management might at times gain real control 


over the proxy machine. In any event, it would be in a position 
to make itself heard at annual meetings. And the costs of mov- 
ing for the protection of investors would be borne by a large 
rather than a small group. Though the investor would pay for 
this protection, he would be paying for real service. He will, of 
course, always pay, and it is merely a question, how much, to 
whom, and for what? Finally, the mere presence of such an or- 
ganization in the field would have a profound prophylactic effect 
on business conduct. If it developed, as it easily can, into a re- 
spectable and vigilant organization, management would always 


‘ gauge its policy by its vulnerability at the hands of such agency. 


Honest and respectable business would have nothing to fear. In 
fact, such an organization should prove to be a boon and a com- 
fort to business. Through it management could get a real expres- 
sion of stockholders’ views. The difficulty of mobilizing scat- 
tered and lethargic stockholders into action would be greatly 
minimized. 

The range of activity of this organization would not be re- 
stricted to protection of stockholders against the board or the 
officers by gaining control over the proxy machinery, by investi- 
gating the affairs of a company, or by other methods discussed 
above. It would serve as effectively in any case where bond- 
holder, debenture holder, note holder, creditor, or stockholder 
needed protection. But a consideration of its utility and value is 
peculiarly germane to the problem of acquiring for the benefit of 
stockholders further control over the board and the executive 
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management. With such an agency in the field of finance, the 
protective devices discussed above would have genuine vitality 
and usefulness for stockholders. Without some such agency all 
measures for further regulation will prove to be quite deficient 
if not wholly illusory. No program can be effective unless the 
scattered, disorganized, lethargic, and impotent stockholders have 
some one to think and act for them. Revision of the legal system 
is only secondary in such a program. No modification or adapta- 
tion of the common law can alter the basic factor of absentee own- 
ership. The salient characteristics of any reform program must 
of necessity be organization and administration. 


William O. Douglas. 


YALE ScuHoot or Law. 
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THAT COMMERCE WHICH CONCERNS MORE 
STATES THAN ONE * 


ET us assume — in the proper law-school classroom manner 
— a situation in which 25 per cent of the people of the United 
States are unemployed and in which business is prostrate. Let 
us likewise assume that this state of affairs has been in part 
caused by national maladjustment of production and consump- 
tion — production in excess of purchasing power — and that busi- 
ness will grow steadily worse unless measures are taken to remedy 
these conditions. And, finally, let it be assumed that to be effec- 
tive such measures must be nation-wide in scope, that because 
of the integrated character of the national economic structure 
action by the states separately would be impracticable and in- 
effectual, and that unless steps to alleviate the situation can be 
taken on a national scale, the people of the United States will 
be entirely unable to help themselves through any existing social 
or governmental agency. This classroom method of assuming a 
situation has been invoked in order to avoid, in the analysis which 
follows, any dispute as to the need for the particular measures 
which have been recently utilized to relieve the depression.’ 
Under such circumstances, any one but a constitutional lawyer 
would immediately agree that if the Federal Government alone is 
able to revive business throughout the country, that government 
should take thesnecessary action. But the constitutional lawyer 
rightly enough perceives that no matter how serious the nation’s 
plight may be, the Federal Government cannot act unless it has 
been granted the power to do so by the Constitution. And a 
number of constitutional lawyers will explain that the only section 
of the Constitution which gives to the Federal Government any 
power over business is the commerce clause * — which permits the 





* Chief Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 1, 194 (U. S. 1824); 
Chief Justice (then Mr. Justice) Hughes, in Minnesota Rate Cases, 230 U. S. 352, 
398 (1913). 

1 It is not the purpose of this article to treat the constitutionality of particular 
statutes in the recovery program. 

2 “ Congress shall have the power . . . to regulate commerce with foreign na- 
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regulation only of such commerce as is “ interstate” in character, 
not of those local commercial transactions which take place in 
one state and do not “ directly” affect “ interstate’ commerce. 
If asked to define “ interstate’ commerce, they would quickly 
reply, “ the movement of commodities or persons or information 
across state lines ”.* Thus, the conclusion would follow that de- 
spite the great need for sweeping federal control to preserve the 
national commercial structure, Congress could only regulate 
movements across state lines or those matters “ directly ” affect- 
ing such movements. 

Under this conception of the commerce power a hiatus would 
exist between those commercial, matters subject to federal regula- 
tion and those which the states could effectively control. For 
even though each state might pass laws regulating those subjects 
within its own boundaries, it could not cure itself of its portion of a 
national economic disease. As well might a person whose entire 
body was seriously afflicted hope to cure his right hand by apply- 
ing bandages and ointments to that hand alone. The analogy 
is even more complete. The doctored hand of the afflicted in- 
dividual would be receiving tainted blood from the rest of the 
body. Similarly, the state which attempted to doctor itself in 
this wise would receive commodities from other states which by 
competition with domestic products would render its efforts to 
protect its own commercial establishment unavailing. And the 
commerce clause itself is the constitutional factor in the body 
politic which prevents the state from closing the artery carrying 
the tainted stream of goods into its territory. 

In the human organism the unity of the system which makes it 
impossible to treat any part of the body as entirely separate from 
the rest also makes it possible to treat and cure the body as a 





tions, and among the several states, and with the Indian tribes.” For purposes of 
convenience the expression “ commerce clause” as used in this article will signify 
only “ commerce among the several states”. U.S. Const. Art. I, § 8. 

8 See, e.g., Ribble, The “Current of Commerce”: A Note on the Commerce 
Clause and the National Industrial Recovery Act (1934) 18 Munn. L. REv. 296, 312. 

* The hiatus would be in part jurisdictional, in part practical. By reason of 
the commerce clause itself, the states cannot forbid importations of commodities 
made by sweat-shop labor in other states. And while they can, for example, limit 
petroleum production, [Champlin Refining Co. v. Corporation Comm., 286 U. S. 
210 (1932) ], such limitations will only injure the domestic industry if the other 
states let their wells flow freely. 
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whole. Does the commerce clause, which is the integrating factor 
in the union of states, likewise permit the economic treatment of 
the union as a whole —or, by merely devitalizing the separate 
units without substituting any positive central authority, has it 
become the agency which will bring about their ruin? 

An interpretation of the commerce clause which would permit 
any such weakness to exist in the power of the nation to protect 
itself against commercial disaster would do violence both to the 
fundamental concepts which guided those men who prepared the 
Constitution and to the principles which the Supreme Court has 
professed since the days of John Marshall. For the commerce 
clause, above all others, was, and has been universally regarded 
as, the great unifying clause of the Constitution, as the section of 
that document in which the authors indicated their desire to give 
the national government as much control over commercial trans- 
actions as was then or would in the future be essential to the pro- 
tection of the commercial interests of the union. 


I. THE CONSTITUTION 


The Constitutional Convention was called because the Articles 
of Confederation had not given the Federal Government any 
power to regulate commerce. This defect proved to be so serious ° 
that the Virginia General Assembly appointed commissioners to 
meet with commissioners of other states to “ take into considera- 
tion the trade of the United States; to examine the relative situa- 
tion and trade of the said states; to consider how far the uni- 
form system in their commercial regulations may be necessary 
to their common ‘interest and their permanent harmony; and to 
report to the several states such an act relative to this great 





5 The European countries had not been very slow to profit by the weakness of 
the commercially disunited states. Great Britain, upon whom the states were still 
largely dependent for their trade, had refused to permit American vessels to par- 
ticipate in the trade with her West Indian possessions. At home, the states pos- 
sessing seaports availed themselves of their good fortune to impose duties on imports, 
a good part of which consumers in other states had to pay. Several efforts to give 
Congress power over commerce failed to secure the unanimous vote necessary under 
the Articles of Confederation. See 1 Extiot, DEBATES ON THE FEDERAL CONSTITU- 
TION (2d ed. 1836) 92, 106-14; 1 BANcrort, Histcry OF THE FORMATION OF THE 
CONSTITUTION OF THE UNITED STATES (1882) 250; WARREN, THE MAKING OF THE 
CONSTITUTION (1928) 85. 
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object . . . .”* Representatives of but five states met at Annapo- 
lis in September, 1786. They determined that they could do 
nothing by themselves, and that the adequate protection of com- 
merce required a complete revision of the structure of govern- 
ment. Accordingly, they recommended that a convention be 
called for the purpose of revising the Articles of Confederation,’ 
and Congress thereupon asked the various states to send delegates 
to Philadelphia in May, 1787.° 

The Virginia delegation, led by Washington, Madison, and 
Randolph, feeling largely responsible for the calling of the Con- 
vention,’ had prepared a series of resolutions as a basis for dis- 
cussion." The sixth of these resolutions, proposed by Governor 
Randolph four days after the Convention assembled, read in part 
as follows: 


“. . . that the National Legislature ought to be impowered to enjoy the 
Legislative Rights vested in Congress by the Confederation & moreover 
to legislate in all cases to which the separate States are incompetent, or 
in which the harmony of the United States may be interrupted by the 
exercise of individual Legislation.” 1 


The broad standard thus proposed for the division of power be- 
tween state and nation was criticized by some of the delegates as 
being too indefinite, but was approved by the Convention on 
May 31st by a vote of nine states in favor, none against, one 
divided.** The language of the resolution and the vote upon it 
indicated clearly that the Convention intended to grant the na- 
tional government power over those matters which could not effec- 
tively be regulated by the states. 

Shortly afterwards Paterson proposed his New Jersey plan, 
which included in a very short enumeration of federal powers the 
provision that Congress could “ pass Acts for the regulation of trade 


& commerce as well with foreign nations as with each other ”’.*® 





6 y Exxiot’s DEBATES I15. 

7 Id. at 116. 

8 Id. at 119. 

§ The citations in this article to the debates in the Constitutional Convention 
are taken from Mapison’s DesaTEs, as reported in H. R. Doc. No. 398, 69th Cong. 
1st Sess. (1927), entitled DocuMENTs ILLUSTRATIVE OF THE FORMATION OF THE 
UNION OF THE AMERICAN STATES. 11 Jd. at 117. 13 Td, at 205. 

10 Mapison’s DEBATES 114. 12 Jd. at 129, 130. 
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In the language of James Wilson, subsequently a Supreme Court 
Justice, in comparing the two plans, under the Virginia Plan “ The 
National Legislature is to make laws in all cases at which the 
several states are incompetent”; under the New Jersey Plan, 
“Tn place of this cong*. are to have additional power in a few 
cases only ”.** The New Jersey Plan was rejected and the Vir- 
ginia Plan reapproved, on June roth, by a vote of seven states to 
three, one being divided.” 

On July 17th, when Randolph’s resolution on the division of 
powers again came up for debate, Sherman of Connecticut, who 
alone had opposed the resolution originally, moved that it be 
amended to add the expression, 


“ To make laws binding on the people of the United States in all cases 
which may concern the common interests of the Union; but not to inter- 
fere with the Government of the individual States in any matters of 
internal police which respect the Gov*. of such States only, and wherein 
the general welfare of the U. States is not concerned.” *¢ 


Although this language would not have materially affected the 
broad standard proposed by Randolph, it was defeated, and a 
motion by Bedford of Delaware to clarify the wording adopted 
by a vote of eight to two.” The resolution then read as follows: 


“ Resolved, that the national legislature ought 

1. to possess the legislative rights vested in Congress by the confed- 
eration; and 

2. moreover, to legislate in all cases for the general interests of the 
Union, and 

3. also in those to which the states are separately incompetent, or 

4. in which the harmony of the United States may be interrupted by 
the exercise of individual legislation.” ** 





14 Td. at 211. 16 Jd. at 388. 

15 Jd. at 234. 17 Td. at 390. 

18 Jd. at 389, 466 (numbers inserted). Whether “the general interest of the 
Union ” is the same standard as “ where the States are separately incompetent ” is 
debatable. There may be situations in which the exercise of power separately by 
each of the forty-eight states might be effective, but where federal control would 
have advantages. As a practical matter, the same conclusion would generally be 
reached under the two tests, and for present purposes there would seem to be no 
reason for distinguishing them. In this article, therefore, they are used inter- 
changeably. 
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With the other resolutions approved by the Convention, this 
resolution was then sent to the “ Com’®. of detail... to... re- 
port the Constitution ”’.*° This committee made its report on 
August 6th, ten days later. It had changed the indefinite language 
of Resolution VI into an enumeration of the powers of Congress 
closely resembling Article I, Section 8 of the Constitution as it 
was finally adopted.*” The commerce clause, which was passed 
unanimously, read: “ The Legislature of the United States shall 
have the power . . . To regulate commerce with foreign nations, 
and among the several States.” ** 

Significantly, the Convention did not at any time challenge the 
radical change made by the committee in the form of the provision 
for the division of powers between state and nation. It accepted 
without discussion the enumeration of powers made by a com- 
mittee which had been directed to prepare a constitution based 
upon the general propositions that the Federal Government was 
“to legislate in all cases for the general interests of the Union 

. and in those to which the states are separately incompetent.” 
With a few changes and additions, the enumeration by the com- 
mittee became the present Section 8 of Article I of the Constitu- 
tion. This absence of objection to or comment upon the change 
is susceptible of only one explanation — that the Convention be- 
lieved that the enumeration conformed to the standard previously 
approved, and that the powers enumerated comprehended those 
matters as to which the states were separately incompetent and in 
which national legislation was essential. If the Convention had 
thought that the committee’s enumeration was a departure from 
the general standard for the division of powers to which it had 
thrice agreed, there can be little doubt that the subject would 
have been thoroughly debated on the Convention floor. 

The commerce clause was the only one of the enumerated 
powers in which Congress was given any broad power to regulate 
trade or business. The Convention must, therefore, have under- 
stood that in that clause it was granting to Congress all the power 
over trade or business which the national government would need 
to possess to provide for situations which the states separately 
would be unable to meet. In view of the fact that the need for 
centralized commercial regulation was universally recognized as 





19 Mapison’s DEBATES 465. 20 Td. at 475. 21 bid. 
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the primary reason for preparing a new constitution, the Con- 
vention would not have been likely to have meant the commerce 
clause to have a narrow or restrictive meaning. 

There are other indications that the Convention intended a 
wide scope for the commerce power granted to the Federal Govern- 
ment. On August 2oth, four days after the commerce clause had 
been accepted, Gouverneur Morris and Pinckney, in proposing 
the establishment of a Council of State, described the functions of | 
the future Secretaries of “ Domestic Affairs’ and ‘‘ Commerce 
and Finance ” as follows: 












“The Secretary of Domestic Affairs who shall be appointed by the 
President and hold his office during pleasure. It shall be his duty to 
attend to matters of general police, the State of Agriculture and Manu- 
factures, the opening of roads and navigations, and the facilitating com- 
munications thro’ the U. States; and he shall from time to time recom- 
mend such measures and establishments as may tend to promote those 1 
objects. 7 
“3. The Secretary of Commerce and Finance, who shall be also ap- 1 
pointed by the President during pleasure. It shall be his duty to super- 
intend all matters relating to the public finances, to prepare & report 
plans of revenue and for the regulation of expenditures, and also to 
recommend such things as may in his Judgment promote the commercial 
interests of the U. S.” *? 














eS 








Although this amendment was not passed, no objection was 
made to the scope of the powers of the cabinet members; the 
proposal demonstrates that several of the leading members of 
the Convention believed that the commerce clause would give the 
national government power over manufactures and agriculture 
where necessary for the general interests of the union.” 



















22 Jd. at 573 (italics inserted). 
23 Pinckney of South Carolina, in moving unsuccessfully that regulations of 
commerce should require the assent of two-thirds of Congress in order to protect : 
the southern states from the self-interest of the northern majority, likewise re- j 
vealed his conception of the scope of the commerce clause. He remarked that there 
were “five distinct commercial interests”: “1. the fisheries & W. India trade, 
which belonged to the N. England States. 2. the interest of N. York lay in a free 
trade. 3. Wheat. & flour the Staples of the two Middle States (N. J. & Penn®.) 
4. Tob®. the staple of Mary‘. & Virginia & partly of N. Carolina. 5. Rice & Indigo, 
the staples of S. Carolina & Georgia.” It was precisely because he believed that the 
commerce clause would apply to these commercial interests, three of which were 
agricultural, that he was disturbed. Id. at 633. 
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On August 18th, Madison suggested that Congress should have 
power “to regulate affairs with the Indians”.** Under the 
Articles of Confederation Congress had the power of “ regulating 
the trade and managing all affairs with the Indians ”, with certain 
limitations.*”» The Committee of Detail thereupon added to the 
end of the commerce clause the expression “ and with the Indian 
Tribes ”.*° The debates do not show that the Convention re- 
garded the change from “affairs” to “commerce” as in any 
way narrowing the proposed power to deal with the Indians — 
and the whole spirit of the proceedings indicates that such was 
not the case. It can hardly be maintained that the draughtsmen 
meant commerce to have a broad meaning with relation to the 
Indians and a narrow one as applied to commerce among the 
several states.”” 

As final proof of the scope of the powers granted to Congress by 
the Convention, the references to the “ general welfare ” in the 
preamble and in Article I, Section 8 of the Constitution are signifi- 
cant. It is not contended that either of these phrases add to the 
substantive powers of Congress, but they do demonstrate that 
the Convention thought that the Constitution would serve and 
should be construed “ to promote the general welfare ” and not 
to perpetuate a union of states powerless when power is needed 
most. The importance of the preamble as an aid to the construc- 
tion of the Constitution has been described by Mr. Justice Story: 


“The importance of examining the preamble, for the purpose of ex- 
pounding the language of a statute, has been long felt, and universally 
conceded in all juridical discussions. . . . Its true office is to expound 
the nature and extent and application of the powers actually conferred 
by the Constitution, and not substantively to create them. For example, 
the preamble declares one object to be, ‘ to provide for the common de- 
fence.’ No one can doubt that this does not enlarge the powers of Con- 
gress to pass any measures which they may deem useful for the common 
defence. But suppose the terms of a given power admit of two construc- 





24 Mapison’s DEBATES 563. 

25 ArTICLE IX. See Mapison’s DEBATES 33. 

26 Id. at 660. 

27 The exigencies of the time may have called for a more complete system of 
regulating affairs with the Indians than of controlling commerce among the states, 
but that does not prevent the latter phrase from having an equally broad meaning 
when circumstances demand it. 
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tions, the one more restrictive, the other more liberal, and each of them 
is consistent with the words, but is, and ought to be governed by the 
intent of the power; if one would promote and the other defeat the 
common defence, ought not the former, upon the soundest principles of 
interpretation, to be adopted? Are we at liberty, upon any principles of 
reason or common-sense to adopt a restrictive meaning which will defeat 
an avowed object of the Constitution, when another equally natural and 
more appropriate to the object is before us? Would not this be to de- 
stroy an instrument by a measure of its words, which that instrument 
itself repudiates? ”’ ** 


“General welfare” was the very phrase employed by Sher- 
man in his proposed amendment to Randolph’s resolution on the 
division of powers and, of course, is the equivalent of the phrase 
“ general interest of the union” approved by the Convention in 
the resolution sent to the Committee of Detail. Thus Story’s 
statement of the value of the preamble as an aid to the construc- 
tion of the Constitution has particular force when applied to the 
meaning of the enumerated powers.”’ All of the powers, including 
the commerce clause, should be construed if possible to sanction 
national legislation essential to the welfare of the nation.* 

It was the clear understanding of the state conventions called 
to consider the ratification of the Constitution that the division of 
power gave to the national government control of all matters 
of national, as contrasted with local, concern. On this point both 
the proponents and opponents of ratification agreed. Hamilton, 
in the New York Convention, urged that: 


“ The powers of the new government are general, and calculated to em- 
brace the aggregate interests of the Union, and the general interest of 
each state, so far as it stands in relation to the whole. The object of the 
state governments is to provide for their internal interests, as uncon- 





28 See Story, COMMENTARIES ON THE CONSTITUTION (4th ed. 1873) § 459 et seq. 

29 Mr. Charles Warren, in THE MAKING OF THE CONSTITUTION (1928) 474, 
has advanced the theory that the phrase “ general welfare” in the taxing clause 
of the enumeration of powers was meant to be a “ general description of the amount 
of welfare which was to be accomplished by carrying out ” the enumerated powers. 
This interpretation of the “ general welfare ” clause has not been generally accepted. 
See WiILLoucHBy, CONSTITUTIONAL Law OF THE UNITED STATES (2d ed. 1930) 
96-106; cf. Massachusetts v. Mellon, 262 U. S. 447 (1923). 

30 The importance of the preamble as an aid to constitutional construction is 
discussed in Hagan, The Elasticity of the Federal Constitution (1934) 20 Va. L. 
REV. 391, 392. 
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nected with the United States, and as composed of minute parts or 
districts. . . .” ** 


And in the Virginia Convention, James Monroe, opposing ratifica- 
tion, declared: 


“What are the powers which the federal government ought te have? 
I will draw the line between the powers necessary to be given to the 
federal, and those which ought to be left to the state governments. To 
the former I would give control over the national affairs; to the latter I 
would leave the care of local interests.” ** 


There can be no question, of course, that in 1787 the framers 
and ratifiers of the Constitution did not contemplate either the 
close-knit economic structure which exists today, or the need for 
a far-reaching system of national control to preserve that struc- 
ture from disintegration. When they considered the need for 
regulating ‘‘ commerce with foreign nations and among the several 
states ”, they were thinking only in terms of the national control 
of trade with the European countries and the removal of barriers 
obstructing the physical movements of goods across state lines.** 
For in 1787 there was no need for further national regulation of 
trade or business; the states were not then separately incompetent 
to cope with those commercial problems which did not involve 
the movement of goods from one state to another. 

But the framers of the Constitution did not use language which 
would restrict the federal power to regulation of the movement 
of physical goods, even though that was the only kind of regula- 
tion which they immediately contemplated. The history and pro- 
ceedings of the Convention and of the ratifying conventions in the 
states indicate that the purpose of the commerce clause was to 
give the Federal Government as much control over commercial 





81 2 Exriot’s DEBATES 265. Other delegates to the New York Convention 
expressed the same thought. Chancellor Livingston declared: “ The truth is, the 
states, and the United States, have distinct objects. They are both supreme. As 
to national objects, the latter is supreme; as to internal and domestic objects, the 
former.” Jd. at 385. Melancthon Smith, opposing ratification, stated: “‘ The state 
governments are necessary for certain local purposes; the general government for 
national purposes.” Jd. at 332. 

82 3 Id. at 214. 

38 HAMILTON AND Mapison, THE FEpERALIST Nos. VII, IX, XLII; 3 Ettiot’s 
DEBATES 260. 
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transactions as was and would in the future be essential to the 
general welfare of the union, and there is no suggestion that this 
power was to be limited to control over movement. The framers 
of the Constitution would have been exceedingly surprised if they 
had thought that by the language employed to accomplish that 
purpose — ‘‘ commerce among the several states ” — they had so 
restricted the national power as to create a union incapable of deal- 
ing with a commercial condition even more serious than the one 
that had brought them together. They were acutely conscious 
that they were preparing an instrument for the ages, not a docu- 
ment adapted only for the exigencies of the time.** 

But apart from history, the Constitution itself demonstrates 
that the commerce clause was intended to have a broader scope 
than that necessary to meet the problems of the period in which 
it was adopted. The only interstate commercial problem as to 
which there is any evidence that the delegates to the Convention 
were at all concerned was the restraint of interstate shipments 
caused by the levying of duties upon goods passing through the 
states.** But they did not depend upon the commerce clause to 
eliminate this evil. In Section 9 of Article I they specifically pro- 
vided that “ no state shall, without the consent of Congress, lay 
any imposts or duties on imports or exports ”’, with an exception for 
whatever was necessary for the execution of the state inspection 





34 “> | | we must bear in mind that we are not to confine our view to the pres- 
ent period, but to look forward to remote futurity. . .. Nothing, therefore, can be 
more fallacious, than to infer the extent of any power proper to be lodged in the 
national government, from an estimate of its immediate necessities. There ought to 
be a Capacity to provide for future contingencies, as they may happen; and as these 
are illimitable in their nature, so it is impossible safely to limit that capacity.” 
HamMItTon, THE FEDERALIST No. XXXIV. See also WARREN, op. cit. supra note 29, 
at 82, in which he quotes from James Wilson and John Rutledge, members of the 
Convention. The language of Chief Justice Marshall in M’Culloch v. Maryland, 
4 Wheat. 316, 415 (U. S. 1819), is classical: “. . . This provision is made in a con- 
stitution intended to endure for ages to come, and, consequently, to be adapted to 
the various crises of human affairs. To have prescribed the means by which govern- 
ment should, in all future time, execute its powers, would have been to change, 
entirely, the character of the instrument, and give it the properties of a legal code. 
It would have been an unwise attempt to provide, by immutable rules, for exigencies 
which, if foreseen at all, must have been seen dimly, and which can be best provided 
for as they occur.” And compare the majority opinion of the present Supreme 
Court in Home Building and Loan Ass’n v. Blaisdell, 290 U. S. 398, 442, 443 (1934). 

35 WARREN, Op. cit. supra note 29, at 85. Foreign commerce was the chief 
concern of the authors of the Constitution. See notes 5, 33, supra. 
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laws. If the commerce clause had only applied to the problems 
of the time, the above prohibition would have made it almost 
superfluous. 

Moreover, an analysis of the meaning during that early period 
of the words in the expression “ commerce among the several 
states ” shows that when the Constitution was adopted the phrase 
was understood to include much more than the movement of 
goods between the states. Commerce, according to the diction- 
aries of that time, primarily denoted trade, traffic, buying and 
selling, or the exchange of goods,** and the movement of goods 
was only one of its connotations.** The definition in the early 
decisions of the Supreme Court contains the same emphasis.** 
In fact, the inclusion of transportation in “ commerce” in Gib- 
bons v. Ogden was regarded as a radical innovation.*® ‘“ Com- 
merce ” in those days, then, was the practical equivalent of the 
word “trade”. Although it would not have covered manufactur- 
ing, mining, or agriculture as such, it would have included the 
marketing of the products after the processing had been com- 





36 The AMERICAN ENCYCLOPEDIA, published in 1798, contained the following 
definition: ‘“‘ Commerce —is an operation by which the wealth or work, either of 
individuals or of society may be exchanged by a set of men called merchants for 
an equivalent. . . .” WessTER’s Dictionary, as late as 1841, contained the follow- 
ing definition: “ Commerce —in a general sense, an interchange or mutual change 
of goods, wares, productions, or property of any kind by the nations or individuals, 
either by barter, or by purchase and sale; trade; traffick.” See also WEBSTER’S 
Dictionary (1st ed. 1806); SAMUEL JoHNson’s Dictionary (6th ed. 1785); 
Perry’s Royat STANDARD DicTIoNARY (4th Am. ed. 1796); ALEXANDER’s CoLUM- 
BIA DIcTIONARY (1800). 

87 Commerce is derived from merx, meaning wares or merchandise. 

38 See the statements of both Chief Justice Marshall and Mr. Justice Johnson, 
concurring, in Gibbons v. Ogden, 9 Wheat. 1, 189, 229 (U.S. 1824), and Mr. Justice 
McLean in the Passenger Cases, 7 How. 283, 401 (U.S. 1849). Mr. Justice Johnson 
defined “ commerce ” as follows: “ Commerce, in its simplest signification, means an 
exchange of goods; but in the advancement of society, labor, transportation, in- 
telligence, care, and various mediums of exchange, become commodities, and enter 
into commerce; the subject, the vehicle, the agent, and their various operations, 
become the objects of commercial regulation.” 9 Wheat. at 229-30. 

39 The language of the Chief Justice makes this clear: “The counsel for the 
appellee would limit it to traffic, to buying and selling, or the interchange of com- 
modities, and do not admit that it comprehends navigation. This would restrict 
a general term, applicable to many objects, to one of its significations. Commerce, 
undoubtedly, is traffic, but it is something more: it is intercourse.” 9 Wheat. at 
189. See Corwin, Congress’s Power to Prohibit Commerce, a Crucial Constitutional 
Issue (1933) 18 Corn. L. Q. 477, 496. 
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pleted.” A comparison of the dictionaries of that period with 
modern ones indicates that it was not until years later that the 
word “commerce ” assumed its present primary significance of 
“exchange of commodities on a large scale between different 
places or communities ”.*t The latter connotation has by now 
largely superseded the earlier one both in popular and judicial 
usage. But the meaning of the words of the Constitution, as of 
all written instruments, must be determined in accordance with 
the understanding of the persons who used them. 

Congress was not, of course, given the power to regulate “‘ com- 
merce ”’, but only “ commerce among the several states”. The 
meaning of “ among” has not changed since 1787. The diction- 
aries of that time ** and of today ** support Marshall’s familiar 
definition. “The word ‘among’”, he declared, ‘“ means inter- 
mingled with. A thing which is among others, is intermingled 
with them.” ** “Intermingled with” is obviously not a gram- 
matical synonym for “ among”, but its use by Marshall shows 
that the commerce clause carries with it the concept of interrela- 
tionship rather than merely that of movement across state lines. 
“Commerce among the several states ” may therefore be clumsily 
paraphrased as “the interrelated business transactions of the 
several states ” *° — which would naturally contrast with the purely 
local business transactions. It cannot better be defined than it 
was by Mr. Justice Hughes in the Minnesota Rate Cases: “ The 
words ‘among the several States’ distinguish between the com- 
merce which concerns more States than one and that commerce 





40 Thus, to the extent necessary to control the market, the processes of produc- 
tion may be regulated under the commerce clause since Congress may “ make all 
laws necessary and proper” for the regulation of commerce. U. S. Const. Art. 1, 
§ 8, cl. 18. For if Congress can regulate intrastate sales which affect sales [Board 
of Trade v. Olsen, 262 U. S. 1 (1923) ], it must equally be able to regulate intra- 
state production which affects interstate sales. Coronado Coal Co. v. United Mine 
Workers, 268 U. S. 295 (1925). 

41 WessTER’s DiIcTIONARY (1931 ed.) ; FunK & WAGNALL’s STANDARD DICTIONARY 
(1928 ed.). 

42 SAMUEL JoHNSON’s Dictionary (6th ed. 1785); PerRRy’s RoyaL STANDARD 
EnciisH Dictionary (4th Am. ed. 1796); ALEXANDER’s COLUMBIAN DICTIONARY 
(1800) ; WeEBSTER’s Dictionary (1st ed. 1806); WeBsTER’s DicTIoNARY (1841 ed.). 

43 WessTER’s DICTIONARY (1931 ed.); FunK & WAGNALL’s STANDARD Dic- 
TIONARY (1928 ed.). 

44 Gibbons v. Ogden, 9 Wheat. 1, 194 (U.S. 1824). 

45 Compare Corwin, supra note 39, at 447, 502. 
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which is confined within one state and does not affect other 
states.’’ *° 

The use of the convenient phrase “ interstate commerce ” in- 
stead of the words of the Constitution has unfortunately tended 
to cause the connotation of “ intermingling ” in the phrase “ com- 
merce among the states” to be neglected, and the element of 
interstate movement to be over-emphasized. Thus, the impression 
is often given that the commerce power of Congress is dependent 
upon the existence of movement between the states.*° But the 
Constitution says “ among”, rather than “ between”, and the 
difference between the two words is ignored if the commerce 
power is limited to the control of acts affecting movement across 
state lines, 


II. THe Court 


It will be objected by the constitutional lawyer that it is now 
tod late to seek a “‘ new ” meaning for the commerce clause (even 
though the new meaning be the original one), that the Supreme 
Court has in countless decisions held: that ‘“‘ commerce among the 
states” refers only to interstate movements. The Shreveport 
doctrine ** that intrastate acts affecting interstate commerce may 
also be regulated by Congress, he will explain, only recognizes 
that Congress may pass all laws necessary and proper for the 
control of interstate movement in addition to regulating the 
movement itself. 

But an analysis of the commerce decisions will demonstrate that 
since the first case in which the commerce clause came before 
it,*° the Supreme Court has consistently recognized that the clause 
should be interpreted to meet the needs of a rapidly expanding 
nation. With one exception, and that a five to four decision, the 
authority of which on this issue is questionable,° the Court has 
never held unconstitutional the exercise of federal power where, 
in the language of the fathers, “ the states were separately in- 





46 230 U. S. 352, 398 (1913) (italics inserted). 

47 “Interstate ” can, of course, mean either “ between the states” or “ among 
the states”. WeressTEer’s DICTIONARY (1930 ed.). 

48 From Houston, E. & W. T. Ry. v. United States, 234 U. S. 342 (1914) (the 
Shreveport case). 

49 Gibbons v. Ogden, 9 Wheat. 1 (U. S. 1824). 

50 Hammer v. Dagenhart, 247 U.S. 251 (1918), see pp. 1358-60, infra. 
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competent ” to protect their domestic commerce from commerce 
in other states. In Gibbons v. Ogden, Chief Justice Marshall, 
who himself had been a member of the Virginia Ratifying Con- 
vention, laid down the basic doctrine that the phrase “‘ commerce 
among the states” comprehended “that commerce which con- 
cerns more states than one” —not merely commerce moving 
across state lines. In his opinion he said: 


“Tt is not intended to say that these words comprehend that com- 
merce, which is completely internal, which is carried on between man and 
man in a State, or between different parts of the same State, and which 
does not extend to or affect other States. 

“Comprehensive as the word ‘among’ is, it may very properly be 
restricted to that commerce which concerns more States than one. . . . 
The enumeration of the particular classes of commerce to which the 
power was to be extended . . . presupposes something not enumerated; 
and that something, if we regard the language or the subject of the sen- 
tence, must be the exclusively internal commerce of a State. The genius 
and character of the whole government seems to be, that its action is 
to be applied to all the external concerns of the nation, and to those in- 
ternal concerns which affect the States generally; but not to those which 
are completely within a particular State, which do not affect other states, 
and with which it is not necessary to interfere, for the purpose of execut- 
ing some of the general powers of the government. The completely in- 
ternal commerce of a state, then, may be considered as reserved for the 
state itself.” * 


The Court has continued to adhere to these principles.’ For 
many years it protected the nation against attempts by the states 
to impose burdens upon interstate commerce and thus to destroy 
the unity of the national market which was in large part respon- 
sible for the phenomenal growth of the United States to a world 
power. 

Positive federal control of the unified and integrated economic 
structure thus established under the aegis of the Court was not 
deemed essential until near the end of the last century, when the 
Interstate Commerce Act was passed in 1887, followed by the 





51 g Wheat. at 194-95. 

52 See Mayor of New York v. Miln, 11 Pet. 102, 146 (U. S. 1837); The Daniel 
Ball, 10 Wall. 557, 564 (U. S. 1870); Kidd v. Pearson, 128 U. S. 1, 17 (1888) ; 
Champion v. Ames, 188 U. S. 321, 346 (1903) (Lottery case) ; Employer’s Liability 
Cases, 207 U. S. 463, 493, 507 (1908) (both majority and dissenting opinions). 
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Sherman Act in 1890. The passage of these laws, which, with 
many modifications and amendments, for over forty years con- 
stituted the basic federal statutes regulating commerce among 
the states, was directly due to the inability of the states separately 
and harmoniously to cope with the problems of transportation and 
big business conducted on a national scale. 

The constitutionality of the railroad legislation was never seri- 
ously questioned, for the Court had held in the famous Wabash 
case ** that a state could not fix railroad rates for that portion of 
an interstate journey which took place within its borders. The 
constitutionality of the Sherman law itself, which by its terms 
applied only to restraints of commerce among the states, was 
clear.°* But in the first Anti-Trust cases the Court adopted a 
narrow attitude; in the Knight,” Hopkins,” and Anderson™ cases 
it held that, since the refining of sugar and the operation of stock- 
yards were local transactions, the Act did not apply to them. Al- 
though these decisions have never been expressly overruled, the 
Court has so distinguished them,” that in practical effect they now 
stand only for the axiomatic principle that Congress cannot regu- 
late matters of purely local concern. On similar facts, differently 
presented, the Court has since come to the opposite conclusion.” 
After this original hesitancy, the Court proceeded to give the 
Anti-Trust laws the breadth necessary to enable them to perform 
their function of insuring competition in national industries. 

As Congress found it necessary to regulate additional specific 
abuses — in each instance because the states were unable satis- 





53 Wabash, St. L. & Pac. Ry. v. Illinois, 118 U. S. 557 (1886). 

54 See 26 Stat. 209 (1890), 15 U. S. C. $1 (1926). 

55 United States v. E. C. Knight & Co., 156 U. S. 1 (1895). 

56 Hopkins v. United States, 171 U. S. 578 (1898). 

57 Anderson v. United States, 171 U. S. 604 (1898). 

58 See Standard Oil Co. v. United States, 221 U. S. 1, 68 (1911) ; Stafford v. 
Wallace, 258 U. S. 495 (1922) ; United Leather Workers v. Herkert & Meisel Trunk 
Co., 265 U.S. 457, 468 (1924). 

59 Compare the Knight Case with Standard Oil Co. v. United States, 221 U.S. 1 
(1911) ; Swift & Co. v. United States, 196 U. S. 375 (1905), and Coronado Coal 
Co. v. United Mine Workers, 268 U. S. 295 (1925). Similarly, compare the Hop- 
kins and Anderson cases with Stafford v. Wallace, 258 U. S. 495 (1922), and Tagg 
Bros. & Moorhead v. United States, 280 U. S. 420 (1930). 

60 Beginning with Montague & Lowry, 193 U. S. 38 (1904); Northern Securi- 
ties Co. v. United States, 193 U. S. 197 (1904) ; Swift & Co. v. United States, 196 
U. S. 375 (1905) ; Standard Oil Co. v. United States, 221 U. S. 1 (1911). 








—_— oe 











1934] | WHICH CONCERNS MORE STATES THAN ONE 1351 


factorily to deal with the problems raised — the Court kept pace 
with it in recognizing the need for extending the application of the 
commerce power. Each new type of statute, when passed, seemed 
novel and dangerous,” though often the control of interstate 
movements alone sufficed to meet the situation. But the Lottery 
Act,” the Pure Food and Drug Act,** the White Slave Act, the 
Adamson Act,* the Bill of Lading Act,® the Motor Vehicle Theft 
Act,’ and the Animal Industry Act © were all upheld. And in 
the most recent of the leading commerce decisions — Stafford v. 
Wallace, Board of Trade v. Olsen,”° and Tagg Bros. & Moorhead 
v. United States **— the Court has upheld detailed federal regu- 
lation of stockyards and grain exchanges located in only a few 
cities but affecting business transactions throughout the country. 

These cases and the Anti-Trust decisions illustrate most vividly 
the willingness of the Supreme Court to uphold the application of 
federal power to ordinary business practices which concern and 
affect acts in other states. Although the Court always found or 
was able to assume that interstate movement was present or 
affected, in many of the decisions this element was very slight and 
incidental. An examination of the cases indicates very clearly 
that it was not the effect upon movement which was important, but 
the effect of the practices upon business in other states — upon 
price, upon supply, or upon competitors. 

The labor cases forcefully bring out the unimportance of the 
effect upon the actual movement. In the Strike cases — United 
Mine Workers v. Coronado Coal Co.,’* United Leather Workers 


een gra sis disso eae 








61 See United States v. E. C. Knight & Co., 156 U. S. 1 (1895), the first case 
under the Sherman Act; the dissenting opinion in Champion v. Ames, 188 U. S. 
321, 364 (1903), the first case upholding a federal ban on interstate shipments; 
and the dissents in Wilson v. New, 243 U. S. 332 (1917). 

62 Champion v. Ames, 188 U. S. 321 (1903). 

63 Hipolite Egg Co. v. United States, 220 U. S. 45 (1911); Weeks v. United 
States, 245 U. S. 618 (1918). 

64 Hoke v. United States, 227 U. S. 308 (1913); Caminetti v. United States, 
242 U.S. 470 (1917). 

65 Wilson v. New, 243 U. S. 332 (1917). 

66 United States v. Ferger, 250 U. S. 199 (1919). 

67 Brooks v. United States, 267 U. S. 432 (i925). 

68 Thornton v. United States, 271 U.S. 414 (1926). 

69 258 U. S. 495 (1922). 

70 262 U. S. 1 (1923). 71 280 U.S. 420 (1930). 
73 259 U.S. 344 (1922). This is the first Coronado Case. 
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v. Herkert & Meisel Trunk Co.,"* and Levering & Garrigues Co. 
v. Morrin “*— to the contention that the strikers were diminish- 
ing the quantity of shipments in interstate commerce by pre- 
venting the mining or manufacture of commodities, the Court 
replied that the strike was primarily local and the effect on move- 
ment incidental and remote. But in the Secondary Boycott cases 
— Loewe v. Lawlor,’ Paine Lumber Co. v. Neal,"® Duplex Print- 
ing Press Co. v. Deering,” and Bedford Cut Stone Co. v. Journey- 
men Stone Cutters’ Ass’n ** — the Court consistently held that the 
refusal of union men in other states to handle goods made in a 
particular non-union factory or quarry was an undue restraint 
of interstate trade. As far as interstate shipments are concerned, 
these strikes and boycotts had precisely the same effect, for the 
boycotts could have no greater effect upon shipments from fac- 
tories than strikes which closed the plants altogether. The dif- 
ference was that in the strikes the restraint took place within a 
single state and was subject to the laws of that state; in the 
boycotts, it was clear that business in one state was affected by 
transactions elsewhere which the local government could not 
control. The second Coronado decision,” the only strike case in 
which a different result was reached, strongly confirms this 
analysis, for it is the only one in which evidence of the effect 
of the strike upon mines and markets in other states was pre- 
sented to the Court. The Court had previously, in the first 
Coronado case,*° expressed its doubts as to whether interstate 
competition or interstate prices would be affected by the strike, 
and had declared that the effect upon shipments alone was not 
substantial enough to permit the granting of relief.** Without 





73 265 U.S. 457 (1924). 76 244 U.S. 459 (1917). 

74 289 U. S. 103 (1933). 77 254 U.S. 443 (1921). 

75 208 U. S. 274 (1908). 78 274 U.S. 37 (1927). 

79 Coronado Coal Co. v. United Mine Workers, 268 U. S. 295 (1925). 

80 United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922). 

81 “Tf unlawful means had here been used by the National body to unionize 
mines whose product was important, actually or potentially, in affecting prices 
in interstate commerce, the evidence in question would clearly tend to show that 
that body was guilty of an actionable conspiracy under the Anti-Trust Act.” 
259 U.S. at 409. 

“In the case at bar, there is nothing in the circumstances or the declarations 
of the parties to indicate that Stewart, the president of District No. 21, or Hull, 
its secretary-treasurer, or any of their accomplices had in mind interference with 
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deviating from these principles, the Court upheld the mine owner 
after a second trial in which evidence was introduced that the 
purpose of the strike was to prevent the shipment of non-union 
coal to “other States than Arkansas, where it would by com- 
petition tend to reduce the price of the commodity and affect in- 
juriously the maintenance of wages for union labor in competing 
mines ”’.*? The object of the strike in question was not to impede 
transportation, but to prevent the decrease in prices and wages in 
other states which would result from the shipment of cheap coal 
from non-union mines in Arkansas. These decisions indicate 
that the effect of prices and wages in other states was the ‘eal 
justification for the exercise of federal power and not the inter- 
ference with movement across state lines. 

The Exchange cases, United States v. Patten ** and Board of 
Trade v. Olsen,** reinforce this argument. In the Patten case the 
Court held a corner on the New York Cotton Exchange to be an 
unreasonable restraint of commerce among the states. Mr. Jus- 
tice Van Devanter concluded that the effect of the corner upon 
the country-wide price of cotton, a subject of interstate trade, was 
such that it would “ directly and materially impede and burden 





interstate commerce or competition when they entered upon their unlawful com- 
bination to break up Bache’s plan to carry on his mines with non-union men. 
The circumstances were ample to supply a full local motive for the conspiracy.” 
Id. at 411. (Italics inserted.) ; 

“In a national production of from ten to fifteen million tons a week, or in a 
production in District No. 21 of 150,000 tons a week, 5,000 tons a week which the 
Bache-Denman mines in most prosperous times could not exceed, would have no 
appreciable effect upon the price of coal or non-union competition. The saving 
in the price per ton of coal under non-union conditions was said by plaintiffs’ 
witnesses to be from seventeen to twenty cents, but surely no one would say that 
such saving on 5,000 tons would have a substantia] effect on prices of coal in in- 
terstate commerce. Nor could it be inferred that Bache intended to cut the 
price of coal. His purpose was probably to pocket the profit that such a reduc- 
tion made possible. If it be said that what District No. 21 feared was that, 
if Bache were successful, the defection among union operators would spread and 
ultimately the whole District field of District No. 21 in Arkansas, Oklahoma and 
Texas would become non-union, and interstate commerce would then be sub- 
stantially affected, it may be answered that this is remote and no statement or 
circumstance appears in the record from which it can be inferred that the partici- 
pants in the local strike had such a possibility in mind or thought they were thus 
protecting union operators in a control or monopoly of interstate commerce.” 
Id. at 412-13. 

82 268 U.S. at 310. 
83 226 U.S. 525 (1913). 84 262 U.S. 1 (1923). 





1354 HARVARD LAW REVIEW [Vol. 47 


the due course of trade and commerce among the States’’.*° The 
Court was directly concerned with prices, not movements. The 
same analysis may be made of the Olsen case, in which the Court 
upheld direct Congressional regulation of grain exchanges, al- 
though the exchanges affected movement only through their con- 
trol over price. Chief Justice Taft, while paying homage to the 
movement theory, recognized that “sales of an article which 
affect the country-wide price of any article directly affect the 
country-wide commerce in it ’’.*° 

These cases demonstrate that, although the Court has con- 
tinued to talk of interstate commerce in terms of movement, it 
has repeatedly sanctioned the application of federal power to 
situations in which the effect upon movement was only a subordi- 
nate factor where it was apparent that the subject of regulation 
demanded national control. And now and again, from the long 
line of opinions, there has gleamed an expression revealing the 
basic conception underlying the commerce cases. Mr. Justice 
Moody, in his illuminating dissent in the Employers’ Liability 
Cases,*" and the present Chief Justice in the passage from the 
Minnesota Rate Cases, already referred to, have manifested their 
adherence to the philosophy first expounded by Chief Justice 





85 262 U.S. at 543. The Court said: “ The corner was to be conducted on the 
Cotton Exchange in New York City, but by means which would enable the conspira- 
tors to obtain control of the available supply and to enhance the price to all buyers 
in every market of the country. This control and the enhancement of the price were 
features of the conspiracy upon the attainment of which it is conceded its success 
depended. Upon the corner becoming effective, there could be no trading in the 
commodity save at the will of the conspirators and at such price as their interests 
might prompt them to exact. And so, the conspiracy was to reach and to bring 
within its dominating influence the entire cotton trade of the country. 

“ Bearing in mind that such was the nature, object and scope of the conspiracy, 
we regard it as altogether plain that by its necessary operation it would directly 
and materially impede and burden the due course of trade and commerce among 
the States and therefore inflict upon the public the injuries which the Anti-Trust 
Act is designed to prevent.” Jd. at 542-43. 

86 262 U.S. at 40. The Chief Justice was careful to point out that “con- 
signments ” in commerce would be directly influenced. 

87 207 U. S. 463, 519 ef seg. (1908). The decision was by a vote of 5 to 4. 
The majority, of 5 did not appear to disagree with the general views enunciated 
by Mr. Justice Moody, since it, too, relied on the remarks of Chief Justice Marshall 
in Gibbons v. Ogden. In any event, the dissent would seem to be in closer accord 
than the majority opinion with more modern decisions. 
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Marshall. The words of the present Chief Justice are worthy of 
repetition. In 1913 he declared: 





“ The words ‘ among the several states ’ distinguished between the com- : 
merce which concerns more States than one and that commerce which is i 
confined within one State and does not affect other States. ‘ The genius 
and character of the whole government,’ said Chief Justice Marshall, 
‘seems to be, that its action is to be applied to all the external concerns 
of the nation, and to those internal concerns which affect the States gen- F 
erally; but not to those which are completely within a particular State, 
which do not affect other States, and with which it is not necessary to F 
interfere, for the purpose of executing some of the general powers of the 
government.’ ” *8 


















Curiously enough, the cases most out of harmony with the his- 
torical approach to the commerce clause are not those holding 
federal legislation invalid, but those upholding federal statutes 
regulating movements across state lines where no true “ com- 7 
merce ”’ was present at all. The fact that automobile thieves or Hl 
persons bent on private immorality cross state lines does not render ‘ 
their activity commercial. By widening the scope of the com- : 
merce clause in Brooks v. United States *° and Caminetti v. United 
States * to include interstate movement of this character, the 
Court has indicated that at least when immorality is involved,” 
it is willing to stretch the meaning of the Constitution — where the 
states are separately incompetent. Thus, where the intervention 
of state lines as jurisdictional barriers has rendered difficult the : 
enforcement by the states of their local criminal law, the Court ‘ 
has permitted Congress to apply the commerce clause even to non- 
commercial transactions.** These cases make it plain that “ com- 
merce among the several states ” now includes interstate move- d 
ment; they do not, of course, decide that commerce is limited to 
movement. 
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88 230 U. S. 352, 398 (1913). 

89 267 U. S. 432 (1925). 90 242 U.S. 470 (1917). 

91 See Radin, Statutory Interpretation (1930) 43 Harv. L. Rev. 863, 882n. H 
And compare Federal Baseball Club v. National League, 259 U. S. 200 (1922), in } 
which no evil practice was involved but only a nationally popular sport. 

92 The Federal Kidnapping Law [47 Strat. 326 (1932), 18 U. S. C. Supp. VII, 
§ 408a (1933) ], and the extensions of the federal criminal law now being considered 4 
by Congress are based on this doctrine. Their social utility can hardly be 
questioned. 
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Most of the cases in which the Court has tended to identify 
“interstate commerce ” with movement have involved the validity 
of state statutes, in which the question before the Court was 
whether or not the state was imposing an undue burden upon 
interstate trade.°* These decisions are not controlling when the 
power of Congress, rather than that of the states, is in issue. The 
Supreme Court has repeatedly pointed out that decisions as to 
what the states can or cannot do are not determinative of the scope 
of federal power, and that particular matters of regulation may be 
at the same time subject both to state and federal control.” 
For even if the movement test be applied, a state tax or police 
regulation might not burden interstate commerce unduly, while a 
federal law dealing with the same subject matter might reason- 
ably prevent obstruction to interstate shipments.”* - The crime of 
counterfeiting interstate bills of lading affords an apt illustration. 
Although the Federal Government may make and has made this a 
federal offense in order to protect interstate shipments,** there 
can be little doubt that a state criminal law penalizing obtaining 





93 There are literally hundreds of such cases. See the Appendix, listing the 
commerce cases, in Gavit, THE COMMERCE CLAUSE (1932). Many of the de- 
cisions often cited for a narrow definition of “ commerce among the several states ” 
are of this character. See, e.g., Kidd v. Pearson, 128 U. S. 1 (1888) (state law 
prohibiting sale or manufacture of intoxicating liquors); Oliver Iron Mining Co. 
v. Lord, 262 U. S. 172 (1923) (state tax on mining); Champlin Refining Co. v. 
Corporation Comm., 286 U. S. 210 (1932) (state regulation of oil production). It 
may very well be that in the absence of conflicting legislation, state laws which 
do not substantially interfere with interstate movements or contravene any national 
public policy should be upheld. Sligh v. Kirkwood, 237 U.S. 52 (1915), in which 
Florida was allowed to prohibit the exportation of immature oranges, is a good 
example of this class of statute. 

94 Bacon Vv. Illinois, 227 U. S. 504, 516 (1913); Stafford v. Wallace, 258 U. S. 
495, 525 (1922); Board of Trade v. Olsen, 262 U. S. 1, 33 (1923); Minnesota 
v. Blasius, 290 U. S. 1, 8 (1933). 

95 Compare Minnesota Rate Cases, 230 U. S. 352 (1913), with the Shreveport 
case, 234 U.S. 342 (1914) (railroad rates) ; Bacon v. Illinois, 227 U. S. 504 (1913), 
and Dickson v. Uhlmann Grain Co., 288 U. S. 188 (1933), with Board of Trade v. 
Olsen, 262 U. S. 1 (1923) (grain exchanges) ; Minnesota v. Blasius, 290 U. S. 1 
(1933), with Stafford v. Wallace, 258 U. S. 495 (1922) (stockyards) ; Oliver Iron 
Mining Co. v. Lord, 262 U.S. 172 (1923), with Coronado Coal Co. v. United Mine 
Workers, 268 U. S. 295 (1925) (mining). See also Sligh v. Kirkwood, 237 U. S. 
52 (1915). 

96 39 Stat. 544 (1916), 49 U. S. C. § 121 (1926), upheld in United States v. 
Ferger, 250 U. S. 199 (1919). 
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money by false pretenses would be applicable to the same trans- 
actions. 

The second group of cases containing the language of movement 
consists of the many decisions upholding the exercise of federal 
power.’ Such cases obviously do not limit the power of Congress. 

A third and separate class of cases, small in number, is com- 
prised of those in which the Court has construed the phrase 
“commerce among the several states’, in an admittedly valid 
statute, not to extend to a particular set of facts. In all of these 
cases (except the Knight, Hopkins, and Anderson cases already 
considered) * the problem was primarily a local one, and the 
decisions holding that no substantial burden upon “ interstate 
commerce ” was shown might well have been based upon the ab- 
sence of any substantial effect upon commerce in other states.*° 
Of these decisions the most important are the Strike cases, the true 
significance of which has already been indicated.’” 

But the few cases — seven in all — holding federal legislation 
not to be within the commerce power of Congress cannot be so 
readily set aside. Did the Supreme Court in those cases reject the 
theory of the commerce clause here advanced? Except for Ham- 
mer v. Dagenhart,’*' none of these cases in any way contravenes 
the proposed interpretation of the commerce clause. In the first 
two, United States v. Dewitt *°’ and the Trademark Cases,’** Con- 





97 See p. 1351 et seq., supra. 98 See p. 1350, supra. 

99 United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922); United 
Leather Workers v. Herkert & Meisel Trunk Co., 265 U. S. 457 (1924) ; Levering & 
Garrigues Co. v. Morrin, 289 U. S. 103 (1933); Industrial Ass’n of San Francisco 
v. United States, 268 U. S. 64 (1925); Moore v. New York Cotton Exchange, 270 
U. S. 593 (1926); Blumenstock Bros. Adv. Agency v. Curtis Pub. Co., 252 U. S. 
436 (1920) ; Federal Baseball Club v. National League, 259 U.S. 200 (1922). The 
last case decided that giving baseball exhibitions was not commerce at all, so that 
the interstate character of the major league schedules was immaterial. In Texas 
v. Eastern Texas R. R., 258 U. S. 204 (1922), the Court, in construing the Inter- 
state Commerce Act not to reach the intrastate commerce on a particular local 
railroad, declared: “Its continued operation solely in intrastate commerce cannot 
be of more than local concern”. 258 U.S. at 216. The many cases arising under 
the Employers’ Liability Act have no bearing on this question, for that statute 


only applies to “commerce . . . between any of the states”. 35 STAT. 65 (1908), 
45 U.S. C. §51 (1926) (italics inserted). 
100 See pp. 1351-53, supra. 101 247 U.S. 251 (1918). 


102 g Wall. 41 (U. S. 1869). Congress had made it a federal offense to mix 
naphtha and illuminating oil for purposes of sale. 
103 too U. S. 82 (1879). The Court took notice that the commerce argument 
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gress did not even purport to be exercising the commerce power, 
nor was any need for national commercial regulation shown. The 
statutes involved in those cases were based respectively on the tax- 
ing power and the power to promote science and the useful arts. 
There would not appear to have been any national public policy 
demanding that all railroad employees be governed by the same 
rules of tort law in actions for personal injury (Employers’ Lia- 
bility Cases) ,** that the Federal Government control movements 
of cattle across a line in the middle of the state of Tennessee 
(lilinois Cent. R. R. v. McKendree),’* or that Congress forbid 
railroads from discharging employees for belonging to a union 
(Adair. v. United States).*°° In the Adair case the Court could 
see no connection between membership in a railroad union and 
interstate commerce, but this conclusion the passage of time would 
seem to have changed.’ And Hill v. Wallace,’** when considered 
with its companion case, Board of Trade v. Olsen,’ which up- 
held the very same substantive regulation of grain exchanges, de- 
cides only that Congress cannot disguise a commercial regulation 
in the form of a tax. 

In Hammer v. Dagenhart alone has the Supreme Court held 
unconstitutional legislation which had the effect of protecting the 
states from each other. Many other writers have pointed out that 
that case is inconsistent not only with the line of cases preceding 
it, beginning with the Lottery case,*® but also with Brooks v. 
United States, decided eight years afterwards, and that it left a 
jurisdictional gap in which neither state nor nation could regulate 
interstate shipments of child-made goods.*** Whether the case 





was an afterthought, as the statute was entitled “An Act to revise . . . the statutes 
relating to patents and copyrights”. Id. at 93. 

104 207 U.S. 463 (1908). 

105 203 U.S. 514 (1906). 

106 208 U.S. 161 (1908). 

107 Texas & N. O. R. R. v. Brotherhood of Railway Clerks, 281 U. S. 548 
(1930), upholding the Railway Labor Act. 

108 259 U.S. 44 (1922). 

109 262 U.S. 1 (1923). See Note (1923) 37 Harv. L. REv. 136. 

110 Champion v. Ames, 188 U. S. 321 (1903). 

111 267 U. S. 432 (1925). 

112 See Some Legal Aspects of the National Industrial Recovery Act (1933) 47 
Harv. L. Rev. 85, 88; Corwin, supra note 39; Gordon, The Child Labor Law 
Case (1918) 32 Harv. L. Rev. 45; Cushman, The National Police Power Under 
the Commerce Clause of the Constitution (1919) 3 MINN. L. REv. 452; Powell, 
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would be followed by the present Court is problematical. To the 








r, 

e extent that Hammer v. Dagenhart would deprive the people of 
- the United States of the capacity to act as a nation when the states : 
. are separately incompetent to protect them, it is inconsistent with 4 
y the fundamental concepts which have guided the framers and ex- q 
e pounders of the Constitution, and it should be overruled.*** : 


But that oft-criticized decision may be explained by the nature 
of the device which Congress was attempting to employ. With- 
out seriously claiming the right to go into the states and directly 
control child labor, Congress was seeking to achieve the same re- 
sult by indirection, by attaching a series of conditions to the ship- 
ment of goods across state lines. Congress very clearly gave the 4 
impression of “trying to get away with something ”, and even 
though its prior decisions *** were largely responsible for the 



















The Child Labor Law, the Tenth Amendment and the Commerce Clause (1918) 
3 So. L. Q. 175; Biklé, The Commerce Power and Hammer v. Dagenhart 
(1919) 67 U. or Pa. L. Rev. 21; Note (1918) 17 Micu. L. Rev. 83. But see 
Bruce, Interstate Commerce and Child-Labor (1919) 3 Mrnn. L. REv. 89; Mil- 
ler, Federal Regulation of Hours of Labor in Industry (1933) 11 TENN. L. REv. 
247. The articles written before the Court’s decision are especially interesting. 
See Brinton, The Constitutionality of the Federal Child Labor Law (1914) 62 
U. or Pa. L. Rev. 487; Lewis, The Federal Power to Regulate Child Labor in the 
Light of Supreme Court Decisions, id. at 504. 

113 That Hammer v. Dagenhart need not be overruled to sustain the recovery 
legislation has already been shown in this Review. Some Legal Aspects of the 
National Industrial Recovery Act (1933) 47 Harv. L. Rev. 85, 89. In addition to 
the distinctions there suggested, the following remarks by Justice Adkins of the 
District of Columbia Supreme Court are pertinent: “ Nowhere in the opinions or d 
in the argument of the counsel is it suggested that the employment of child labor 
by the factories has any substantial effect upon interstate commerce in the article 
so manufactured. ... There is no suggestion here that [the] unfair competition 
[resulting from the employment of child labor in some states] burdened, ob- 
structed or diminished the free flow of interstate commerce in goods of the charac-. 7 
ter involved. Counsel for the Government, after enumerating the economic and 
social reasons in support of the law, summed up their contention by the conclusion : ; 
that the shipment in interstate commerce of the goods made with the aid of child i 
labor operated to deter other states from enacting laws they would otherwise enact i 
for protection of their own children; but counsel did not suggest that the admission i 
to interstate commerce of articles made with the aid of child labor would affect : 
interstate commerce in any degree.” Victor v. Ickes (1933) 61 WasuH. L. REp. 875. 

114 Veazie Bank v. Fenno, 8 Wall. 533 (U. S. 1869) ; Champion v. Ames, 188 é 
U. S. 321 (1903); McCray v. United States, 195 U. S. 27 (1904); Hipolite Egg i 
Co. v. United States, 220 U. S. 45 (1911). Compare the more recent decisions of 
United States v. Doremus, 249 U. S. 86 (1919); Magnano Co. v. Hamilton, 54 


Sup. Ct. 599 (1934). 
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maneuver, the Court cannot entirely be blamed for assuming 
direct control to be beyond the federal power when Congress so 
obviously sought to masquerade its action. The danger that Con- 
gress might regulate all local matters regardless of national need, 
if allowed to place such conditions on the right to ship across 
state lines, is apparent. Furthermore, the primary purpose of the 
Child Labor law was, in the eyes of the Court, the prevention of a 
social evil in the states,*** not the protection of “ interstate com- 
merce ’’, and for this reason the Court may have considered the 
whole measure a scheme to extend the federal power beyond its 
proper bounds.*** If Congress had squarely faced the problem, 
and based the legislation on the inability of the states to protect 
industry throughout the country from competition with child- 
made goods, a different result might have been reached.*** In any 
event, because of the element of subterfuge in the Child Labor 
statute and the natural inclination of any court te resent an at- 
tempt to pull the wool over its eyes, the case cannot be deemed a 
clear rejection of the power of Congress to act for the national 
commercial welfare when the states are separately incompetent. 

The constitutional lawyer will probably here again interpose an 


objection. ‘“ You have been telling what the cases hold ’’, he will 
say, “and have disregarded the language of the Court. In all the 
cases, including the ones from which you quote, the Supreme 
Court has talked the language of movement, and in all of them has 
found or assumed. the existence either of interstate movement 
itself or of acts affecting such movement.” 

What the constitutional lawyer says is true, and he is entitled 





115 Mr. Justice Day said: “the necessary effect of this act is . . . to regulate 
the hours of labor of children in factories and mines within the States, a purely 
state authority ”. 247 U. S. at 276. In Brooks v. United States, 267 U. S. 432, 
438 (1925), Chief Justice Taft stated that the Child Labor Act had been held in- 
valid “ because it was really not a regulation of interstate commerce but a con- 
gressional attempt to regulate iabor in the State of origin by an embargo on its 
external trade.” 

116 Child Labor Tax Case, 259 U. S. 20 (1922), and Hill v. Wallace, 259 U. S. 
44 (1922), illustrate the same judicial attitude. But compare United States v. 
Doremus, 249 U. S. 86 (1919). 

117 Compare Board of Trade v. Olsen, 262 U. S. 1 (1923), in which direct 
regulation of the grain exchanges was upheld, with Hill v. Wallace, 259 U. S. 44 
(1922), in which a prohibitive tax imposed on all grain future contracts except those 
complying with detailed regulatory conditions was invalidated. See Note (1923) 
37 Harv. L. Rev. 136. 
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to an explanation. The simplest answer is that the Court talked 
about movement because that was all it needed to talk about to 
decide the cases before it. Before the nation had become the 
economic unit that it is today, commercial activities in one state 
concerned other states only through actual movements of goods 
across state lines. There was no need for applying the federal 
power to anything but actual shipments. Then, as intra- and 
interstate business grew more and more unified, Congressional 
control of those intrastate acts which affected movement between 
the states became essential. The emphasis could still be on physi- 
cal movement, however, and since movement alone had previously 
been considered within the federal power, the language of move- 
ment was employed as a matter of course. Only in a few of the 
Anti-Trust decisions, and in the cases arising under the Packers and 
Stockyards and Grain Futures Acts was there any occasion for 
the Court to change its approach. But it found it easier to adopt 
the customary judicial technique and uphold the legislation with- 
out departing from its familiar vocabulary, finding in the facts of 
those cases sufficient evidence of effect upon movement to justify 
its doing so. Possibly it was also unconsciously influenced by the 
change in the popular significance of the word “ commerce ” and 
by the substitution of “ interstate commerce” for the constitu- 
tional phrase “‘ commerce among the several states ”. Having thus 
tended to identify the federal power with control over movements 
across state lines, the Court may have felt constrained to rely on 
the effects of the harmful practice on the “ flow ” *** of commodi- 
ties between the states or on the “ current of commerce ”.1° 
Movement, it is true — or the potentiality of movement — was, 
in those cases, and will continue to be the connecting link which 
makes business transactions in the various states affect each other. 
If things could not be rapidly transported from state to state, if 
the United States did not for that reason constitute a national 
market, most intrastate commercial transactions would not con- 
cern other states at all. The two approaches to the problem are 
entirely consistent, and it may often be true, as it has been in the 
past, that the same decision can be reached regardless of whether 





118 See Board of Trade v. Olsen, 262 U. S. 1, 38, 39 (1923). 
119 See Swift & Co. v. United States, 196 U. S. 375, 399 (1905); Stafford v. 
Wallace, 258 U.S. 495, 516 (1922). 
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the effect upon movement or the effect upon trade in other states 
is emphasized. For whenever business in one state does affect 
business in others, it is also likely to affect — by diminishing, in- 
creasing, or diverting from its normal channels — movements be- 
tween the states. The difference between the approaches is largely 
a question of which element should be stressed. 

The adoption of the proper approach is tremendously important, 
however, as Congress has been obliged, in an effort to relieve the 
nation from the business depression, to exert its power over prac- 
tices the effect of which upon the movement or potential move- 
ment of goods may be slight, although the detrimental effect of a 
practice in one state upon business in other states may be con- 
siderable. No one has pretended that the National Industrial 
Recovery Act, the Agricultural Adjustment Act, the Securities Act, 
or the Stock Exchange bill were designed to enable the Federal 
Government to control acts affecting movements across state lines. 
The known basis of these measures is the unity of the national 
business structure which makes it impossible for the states sepa- 
rately to meet the problems of the business cycle. All of the 
statutes have been so drafted, however, that their application can 
be restricted to transactions coming within the movement test.’*° 
Moreover, if a realistic attitude be applied even to that test, all 
the recovery legislation may be supported on the theory that the 
termination of the depression will substantially increase interstate 
shipments of goods, and that therefore any measures which will 
assist in the improvement of business generally are valid. Thus, it 
is possible for the Court to uphold the recovery legislation to the 
fullest extent without shifting its verbal approach to the subject. 
But this tack is dangerous, in view of the necessary restrictive 
doctrine ‘** that the federal power does not extend to acts which 





120 Section 3(f) of the National Industrial Recovery Act only penalizes viola- 
tions of Code in transactions “in or affecting interstate and foreign commerce ”. 
48 Star. 196 (1933), 15 U. S. C. Supp. VII § 703(f) (1933). Section 8 of the 
Agricultural Adjustment Act contains the phrase “in the current of interstate or 
foreign commerce”. 48 Stat. 34 (1933), 7 U. S. C. Supp. VII § 608 (1933). The 
Securities Act only applies where there is transportation or communication over 
state lines or through the mails. 48 Stat. 77 (1933), 15 U. S. C. Supp. VII § 77(e) 
(1933). The Stock Exchange Bill, not passed at the time of writing, appears to be 
based on the same theory. 

121 See p. 1364, infra. 
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affect ‘ commerce among the states” remotely or indirectly. If 
commerce among the states be regarded as limited to movement 
across state lines, the application of the new statutes may be 
greatly narrowed, and their effectiveness as an aid to national 
business recovery greatly diminished. 

The inferior courts are especially prone to be misled by the 
emphasis in the Supreme Court upon the movement element in 
commerce.’*? Since the Supreme Court will not be able to pass 
upon all of the details of the recovery legislation, which presents 
many different commerce problems, the attitude of the lower courts 
may well determine the success or failure of the enforcement of 
the recovery program. Now that a situation has arisen in which 
the approach is extremely important, it would seem timely that the 
Supreme Court choose that path which will avoid leaving the 
national economic system subject to no effective control. 

The answer to the constitutional lawyer’s objection, then, is 
that although the Court has generally talked of interstate com- 
merce as if it meant interstate movement, there has heretofore 
been no need for a broader definition. The time has now arrived 
for the Court to cut loose from the “ old ” approach and to select 
the “ new ” one marked out by the fathers of the Constitution, by 
the first great expounder of that document, by the Court’s own 
holdings, and by its present chief. 

The constitutional lawyer may yet ask one more question: “ If 
the power to regulate commerce among the states be not limited 
to acts affecting movement across state lines, but includes all 
commercial transactions in one state which affect business in 
other states, are not the states deprived of all power? Is there 
any commercial activity Congress cannot control? ” 

The most obvious reply to the first of these inquiries is that the 
states do not, as a practical matter, lose any power they now 
possess, for the application of federal power to intrastate transac- 
tions is posited on the assumption that the states separately are 
unable to take effective action. The states, furthermore, will 
not be deprived of the power to regulate business within their 
borders except to the extent that Congress chooses to enter the 





122 See, e.g., Amazon Petroleum Corp. v. Railroad Comm., 5 F. Supp. 639 (E. D. 
Tex. 1934); United States v. Licto, U. S. L. Week, Feb. 27, 1934, at 535 (N. D. 
Tex.) ; Hart Coal Co. v. Sparks, U. S. L. Week, May 8, 1934, at 784 (W. D. Ky.). 
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field.'** As has been pointed out, the same transaction may be 
within the sphere both of state and federal regulation.** 

The limits of the federal power will be determined entirely by 
economic circumstances. Although all business may be said to 
affect commerce in other states to a slight extent, some line must 
undoubtedly be drawn. And the flexible test now employed by 
the Court, which permits the federal power only to reach acts 
“ directly ” affecting commerce among the states, is equally avail- 
able though commerce is no longer thought of only as movement. 
The test, of course, means only that the question is one of degree, 
to be determined by the Court in accordance with its best judg- 
ment; if the effect is too slight for federal control to seem rea- 
sonable, the Court may still, as it has in the past, say that 
“commerce among the several states” is affected only “ indi- 
rectly ” or “ remotely ”,*° and invalidate federal legislation on 
that ground. 

An example will make the point clear. Coal miners’ wages in 
one state affect the wages of miners elsewhere, since the coal which 
they produce is in competition. A state which by itself attempted 





123 When national and state policies concur, as they generally do when the 
aim is business recovery, Congress can very easily provide that the state laws shall 
remain in force. The Securities Act contains such a provision in §18. 48 Star. 85 
(1933); 15 U. S. C. Supp. VII §77(r) (1933). Similarly, many of the codes 
adopted under the NIRA provide that state laws fixing shorter hours of labor 
than do the codes shall have precedence. See, for example, Retail Code, Art. V, § 8. 

124 See p. 1356, supra. 

125 Clearly, the determining factor must be the effect upon interstate commerce 
of the practice of which each act is a component part and not of the act itself, 
for seldom would any single act alone substantially or directly affect interstate 
commerce; the effect is produced cumulatively by a large number of individually 
insignificant transactions. And the effect of the nationwide practice cannot, of 
course, be controlled if each transaction, because of its “ remote” effect upon com- 
merce, should be held free from federal regulation. The individual transaction 
may thus be said “ directly ” to concern interstate commerce if it must be regu- 
lated in order to permit effective control of the practice. 

The Supreme Court has never been called upon to consider this problem, but 
there can be little doubt as to its position. See United States v. Ferger, 250 U. S. 
199 (1919) (each count charged the forging of a single bill of lading); Board of 
Trade v. Olsen, 262 U.S. 1 (1923) (every sale for future delivery must be reported) ; 
Stafford v. Wallace, 258 U. S. 495, 520 (1922) ; Tagg Bros. & Moorhead v. United 
States, 280 U. S. 420 (1930) (fixing commissions necessarily includes each single 
commission). And cf. Browning v. United States, 6 F.(2d) 801 (C. C. A. 8th, 
1925), cert. denied, 269 U. S. 568 (1925); United States v. Griffin, 58 F.(2d) 674 
(W. D. Va. 1932). 
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to raise the wages of its miners would ruin its domestic coal in- 
dustry. If wage regulation is to be had, it must be on a national 
scale to be effective. Barbers in different states, on the other 
hand, do not compete. The fact that in a few instances persons 
living near a state border might be induced to cross the line to get 
a cheaper hair cut would not of itself justify federal control of 
barbers’ wages. But the wages of barbers are just as important 
to the national purchasing power as the wages of miners or rail- 
road conductors. In times when there is little unemployment and 
wages are high, a court might find that such wages did not “ di- 
rectly” affect business in other states through their effect upon 
purchasing power. Acontrary result might easily be reached when 
commerce in all the states is seriously obstructed by a lack of 
purchasing power throughout the entire nation. ; 

A bolder answer may be given to the question under considera- 
tion. If business in the United States has become a single in- 
tegrated whole, if the states can no longer effectively regulate 
those acts formerly regarded as purely local, if the welfare of the 
nation depends upon the treatment of national problems on a 
national scale, if almost all business substantially affects business 
in other states, why should not Congress possess whatever power 
is necessary to assume some social control of the national econ- 
omy?*** The Constitution does not provide that Congress may 
regulate commerce among the several states only when such com- 
merce is ten per cent of the whole, but not when it becomes ninety 
per cent. The entire purpose of the fathers was to give the na- 
tional government the powers which must be vested in a central 
authority “to promote the general welfare ” of the union. 

The history of the commerce clause, both in the Constitutional 
Convention and in the decisions of the Supreme Court, makes it 
clear that no hiatus between the powers of the state and federal 
governments to control commerce effectively was intended to exist 
— that it was not intended to leave the people of the United States 





126 The words of Madison in THe Feperattst No. XLVI, are prophetic: “ If, 
therefore, as has been elsewhere remarked, the people should in future become more 
partial to the federal than to the state governments, the change can only result 
from such manifest and irresistible proofs of a better administration, as will over- 
come all their antecedent propensities. And in that case, the people ought not 
surely to be precluded from giving most of their confidence where they may 
discover it to be most due.” 
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powerless to combat the play of destructive economic forces. The 
Court has a number of times regarded the possibility of creating 
such a situation as strong reason for avoiding a decision which 
would hold a particular course of conduct exempt from federal 
control.*** The Court can avoid the possibility of placing the 
nation in a defenseless position by returning to the original con- 
ception of the commerce clause — by allowing federal control of 
those business transactions which occur in and concern more 
states than one and which the individual states are separately 
incompetent to control. 
Robert L. Stern. 


WasaincTon, D. C. 





127 See Champion v. Ames, 188 U. S. 321, 357 (1903); Northern Securities Co. 
v. United States, 193 U. S. 375, 399 (1904) (dissenting opinion) ; United States v. 
Bennett, 232 U. S. 299, 306 (1914); Burnet v. Brooks, 288 U. S. 378, 404 
(1933). Mr. Justice Story in his Commentaries, in answer to the contention that 
Congress could not constitutionally encourage domestic industry through a pro- 
tective tariff, argued: “In the first place, if Congress does not possess the power 
to encourage domestic manufactures by regulations of commerce, the power is 
annihilated for the whole nation. The States are deprived of it; they have made 
a voluntary surrender of it; and yet it exists not in the national government. It 
is, then, a mere nonentity. Such a policy, voluntarily adopted by a free people, 
in subversion of some of their dearest rights and interests, would be most extraordi- 
nary in itself, without any assignable motive or reason for so great a sacrifice, and 
utterly without example in the history of the world. No man can doubt that 
domestic agriculture and manufactures may be most essentially promoted and 
protected by regulations of commerce. No man can doubt that it is the most 
usual, and generally the most efficient means of producing those results. No man 
can question that, in these great objects, the different States of America have as 
deep a stake and as vital interests as any other nation. Why, then, should the 
power be surrendered and annihilated?” 2 CoMMENTARIES ON THE CONSTITUTION 
(4th ed. 1873) § 1084. 
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THE HISTORIC FUNCTION OF THE AMERICAN 
LAW INSTITUTE: RESTATEMENT AS 
TRANSITIONAL TO CODIFICATION * 


| fae American juridical life of the last few years there have been 

parallel movements which, when considered at the same time, 
contradict each other, and reveal one of those struggles that are 
so characteristic of our distracted century. Law, no less than poli- 
tics and economics, is not at peace in the generation of Comrade 
Joseph Stalin and Corporal Adolph Hitler, of Sir Arthur Salter 
and Mr. John Strachey. There are no Balis left in the world of 
intellectual scholarship, and, indeed, the unbalanced situation that 
existed a decade ago must now seem to some a period of dignified 
quiet. The career of Mr. Laski, the jurist who was most active in 
the twenties in attempting to realize in action — that is, in politics 
— his jurisprudential opinions, is indicative. 

The most conspicuous juristic theoreticians of the last half 
decade have been telling of the futility of the use of language, of 
words, and of sophisticated groups of sounds called concepts. 
Sometimes the attack is built about a base of behaviorism, some- 
times about a base of psychoanalysis.’ In either event, subjective 
elements are supposedly introduced into language with the result 
that language cannot be regarded as authoritative, responsible, or 
definitive. The jurists who have maintained this position have 
given an account of a system of law that has been collapsing in 
their view. Yet at the same time, because of their middle-class 
presuppositions, these jurists have not appreciated or overtly ac- 
knowledged what has been happening. Instead, they give theories 
as to the inefficacy of conceptualism. Occasionally, as in the case 
of Mr. Llewellyn, there is joy in the vista of the juristic wasteland, 
as he echoes Mr. T. S. Eliot: “ Always the night of words will close 





* The substance of this paper was read before the Round Table on Compara- 
tive Law of the Association of American Law Schools, Dec. 29, 1933, at Chicago. 

1 Although Mr. Clark used the term “ gastronomic ” jurisprudence, so far as I 
know, there is no particular physiological psychological school. See Clark, Book 
Review (1934) 23 YALE REV. 424, 426. 
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again in beauty over the wild, streaked disturbance.” * Occasion- 
ally, as in the case of Mr. Frank, there is stark fear that the decay 
in his society is going on so rapidly that new and authoritative 
forces will not assert themselves before the general security is im- 
paired generally.* But in no case has the malady been described 
as a disease of the middle class. Instead, theories of universal ' 
application as to the lack of utility of conceptualism are asserted, 
and thus defiantly the individualism of the last two centuries 
logically asserts itself in the most extreme form it ever has taken 
— in the form of a theory that language lacks social significance. 
Mr. Pound thrust deep when he pointed out the bourgeois assump- 
tions of these vocal romantic jurists.* 

The contradiction in American jurisprudence of late years is 
indicated by setting off against the position of these jurists the 
work of the American Law Institute, and the group of older, more 
staid jurists that has been gathered about it. These men, less 
imaginative than the others, less demonstrative, less conscious that 
the wasteland exists, for a decade have been doing the work of the 
Institute. These jurists of the Institute, however, like the others, 
share their middle-class presuppositions. In this there is no quar- 
rel between the groups. The glamorous division between right 
and left wings, between extremists and conservatives, may be put 
out of mind. 

The work of the Institute has been to restate various parts of 
the Anglo-American private law, divided, on the whole, according 
to the classic curriculum of the American university law school. 
The Restatements exist as formal texts arranged according to a 
preconceived plan. Furthermore, it is assumed, to some extent, 
that there is a sort of logical interdependence among the various 
texts of each Restatement so that no text enjoys vitality independ- 
ent of the other texts. Thus, it is correct to say that there is some 
sort of textual solidarity. 

These Restatements amount to a new departure in Anglo- 
American law, in that statements of law in formal written texts 
are deemed possible and desirable. The assumption of the 





2 Llewellyn, A Realistic Jurisprudence — The Next Step (1930) 30 Cov. L. Rev. 
431, 445. 3 See FRANK, LAW AND THE MopERN Minp (1930) 249-50. 

4 See Pound, The Call for a Realist Jurisprudence (1931) 44 Harv. L. Rev. 
697, 708. : 
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draughtsmen, therefore, is that language has social significance, 
and can be depended upon as an authoritative means of intercom- 
munication. Thus arises the contradiction in our juridical life to 
which reference was made at the outset. 

The full force of the contradiction, however, is revealed only 
by taking into account the fact that the Restatements are them- 
selves a divergence from the main tradition of Anglo-American 
law, and indicate the beginning of the end of that tradition. Thus, 
the Restatements, regardless of their internal merit, acquire the 
dignity of having an historic mission. It is ventured that the work 
of the American Law Institute, even though its actual Restate- 
ments soon become obsolete; is the outstanding accomplishment 
of acentury of American law. At the very least, the historic func- 
tion of the American Law Institute is its rdle of affording a transi- 
tion from the classic American law of the nineteenth and early 
twentieth centuries to a new American law. Thus, the Restate- 
ments are entitled to the respect due to a central historic episode. 

In origin, American law was, except in Louisiana, British. The 
explanation is, of course, that the judges of the period of recep- 
tion were English or spoke English. While the result was a 
cultural imperialism that fell short of political reconquest, the 
effectiveness of the reception from England, and from state to 
state as new states were created, was not a tribute to English law 
as such. Rather it was natural law theories about British law ob- 
taining among our jurists that made it possible for British law 
to span the Atlantic and a continent. In our time there has been, 
to be sure, a violent reaction from the theories of natural law, but 
it is absurd to overlook the historic mission of these theories. 
. The point to be made, however, is that there was no foreordination 
that British law as such should prevail in the United States. 

Now, the distinguishing characteristic of British law is its 
juridical method. Mr. Pound has several times shown that “law ” 
is a word of many meanings.° It may have reference to a body 
of precepts. It may have reference to certain received ideals 





5 See The Administrative Application of Legal Standards (1919) 44 A. B. A. 
Rep. 445; The Theory of Judicial Decision (1923) 36 Harv. L. Rev. 641; Heirarchy 
of Sources and Forms in Different Systems of Law (1933) 7 TULANE L. REv. 475; 
A Comparison of Ideals of Law (1933) 47 Harv. L. Rev. 1; Law and the Science 
of Law in Recent Theories (1934) 43 YALE L. J. 525. 
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as to the purpose of law. It may have reference to juridical 
method. In British law, as received in America, juridical method 
has as its base the decision as expounded by a judge. The case 
and the judge are central. The judge is hero, and the opinion 
is his weapon. The cult of the judge, though derived from Eng- 
land, was further sanctified by certain notions from American 
public law. 
_ The task of the hero-judge in American law has been a double 
one. He has been expected to stand by and protect from the 
attacks of dissatisfied litigants what had been settled already by 
the heroes who had preceded him temporally in the cult. And 
he has had to use these prior decisions as a base for the settlement 
of novel and fresh problems. In either event, the cult is a closed 
one. None other than the membership of judges has the requisite 
heroic qualities. 

This leaves out of account two elements — the legislative law- 
maker and the university law teacher. In regard to the former, 
it is a curious truth that the English legislature, despite its asser- 
tion of political supremacy, rarely exerted itself systematically, 
continuously, and comprehensively during the period in which the 
judges were seizing power. This has been true, too, in America, 
except that the seizure of power by judges in our country has 
been so thorough that the very political supremacy of the legisla- 
tive lawmaker on occasion can be disputed. 

In regard to the second-grade position of the university law 
teacher, the answer to why they have not broken the judicial 
monopoly is also simply explained. In England, the teaching of 
law in the universities never has been done seriously. In the 
United States, the law school has developed only within the very 
recent past, indeed, not before 1870, with the accession of Mr. 
Langdell to the Harvard deanship, and even at Harvard it may be 
suspected that a tradition of the professional law teacher was not 
firmly established before the turn of the century. Since else- 
where the development has been still later, it is plain that through- 
out the greater part of American legal history there have been 
no university law schools and no juristic theoreticians to contest 
the judicial monopoly. 

We have, then, the background: a reception of British law in 
a new country, with the reception including an acceptance of Brit- 
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ish juridical method, with the case as its base, and with the 
judge possessed of a monopoly. At this point the American Law 
Institute enters upon its historic mission of transition, to liquidate 
the consequences of the British reception and to prepare for a 
new system. At the same time the jurists of the Institute con- 
tradict the school of anti-conceptualism. 

Before proceeding to a critique of the work of the Institute, 
let account be taken of the immediate solid gains. The position 
of the judges as paramount is weakened by the Restatements, but 
their loss is the gain in prestige of the university law school 
teacher. This is a gain of first importance. For the first time in 
Anglo-American legal history the law teacher holds a position 
comparable to the civilian law teacher when the latter writes 
doctrine. The modern Roman law always has been a university 
law, and as a writer of doctrine the law teacher has always shared 
competence, to say the least. At a time in legal history when the 
law is so sensitive to the political and economic struggles about 
it, such as the present, it is imperative that those who are best 
equipped should have the necessary power. The university law 
schools in America alone are qualified to enjoy the rdle that the 
time demands. Certainly, it is unnecessary to refer to the con- 
stant inability of the judges as such to meet the demands put 
upon them. But regardless of the ability of American judges, the 
blunt truth is that they will have to share power with the pro- 
fessional teachers of law. The Institute opens the way. To 
what extent and how quickly the division of power will take place 
depends on the consciousness of the law teachers that they belong 
to a powerful, though new, class capable of grasping power. 

In this accomplishment the Institute contradicts the position of 
the anti-intellectual jurists, as it does in other ways. Recently 
Mr. Frank issued a modest proposal for the abolition of law 
schools,® in the nature of a call for a revived pre-Litchfield. 
But it seems that the cry should be for American Bolognas, 
American Bourges; and that there should be a demand for Ameri- 
can Planiols and American Genys. It is Mr. Maitland’s Rede 
lecture,” not Mr. Frank’s Grand Rapids’ address, that should 
describe the future. 


6 See Frank, What Constitutes a Good Legal Education? (1933) 19 A. B. A. J. 
723. 7 MarrLanp, ENGLISH LAW AND THE RENAISSANCE (190r). 
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The second gain from the work of the Institute is the impetus 
that it has given to nationalization of American law. Not even 
the natural law theories obtaining in the past have furnished a 
national law, and the effort to do so in the federal courts through 
the inventiveness of Mr. Justice Story, not only was illegitimate, 
but failed because of restricted scope. Indeed, it resulted in 
doubling the number of systems of law, for the result of Swift v. 
Tyson * has been that two laws exist in each jurisdiction. Yet the 
demand for a national law is entirely valid. Within the field of 
private law, regional and provincial claims for a distinctive law 
do not seem convincing. If individualization of decision is de- 
sired, it can be and will be attained otherwise. Surely, seldom 
are there local claims for distinctive law in America as valid as 
existed in Germany and in France, both of which have nationalized 
and centralized their private law almost completely. 

The Restatements, purporting to be national in scope, could 
have laid the base for a unified American law, except for the fact 
that the Institute has seen fit to prepare provincial “‘ annotations ” 
for the purpose of revealing the differences and similarities between 
the Restatement and the local law. The effect is likely to be that 
provincial peculiarities will be perpetuated instead of suppressed. 
Consequently, it may be that the Institute has largely nullified its 
nationalizing force. The preparation of these provincial anno- 
tations may be a major blunder. 

Now, let us examine the historical force itself. A notable 
characteristic of the Institute has been its reluctance consciously 
to play an historic rdle. None of the jurists of the Institute, so 
far as I know, has the grand air of, let us say, Trotsky, as he enjoys 
his part in the inevitable progression. Mr. Williston is an excep- 
tion. He has indicated that the Restatements are, in his concep- 
tion, merely dress rehearsals.® But the official attitude of the 
Institute is one of strict adherence to a thesis that the Restate- 





8 16 Pet. 1 (U. S. 1842). 

® “Tt has been the history of law in every other civilized country that after 
customary or common law has developed to a certain degree, or for a long period 
of years, and become unwieldy, a code has followed. ... Whether it be in fifty 
or one hundred or two hundred years, my own belief is that we shall repeat the 
history of other countries. .. . This Restatement . . . will serve as a better foun- 
dation for a code, if one should be needed than any country has had before.” 
Williston, Written and Unwritten Law (1931) 17 A. B. A. J. 39, 41. 
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ments are of neutral significance as far as the main tradition of 
Anglo-American law is concerned. It is not going to admit that 
it has upset the apple-cart, and if there are apples about us on 
the ground, the Institute turns its head aloft. It is as if the 
English revolutionists of the mid-XVIIth century were to deny 
that Charles’ head had been severed. 

The function of the Institute is to liquidate the English recep- 
tion with its judge monopoly, and to clear the way for codification 
resting upon a formal base of legislation. It becomes, then, a 
matter of the first importance to inquire how far these Restate- 
ments fall short of codification, and thus may be sensed the 
violence of forces that are working through the Institute. Be- 
yond this, it would be too venturesome to predict, for factors, over 
which there is no immediate control, cloud the entire future 
of private patrimonial and family law, which is the classic subject 
matter of codification. 

Codification has been utterly foreign to the British tradition. 
But it is a major tradition, nevertheless, in the western world 
wherever the Roman law obtains. If the Restatements are going 
to lead to codification, it will be wise, therefore, to take account 
of the later Roman codes, especially the French and German 
texts. It is not to be pretended that these two codes are the last 
word of Romanist intellectualism. There is much to be said 
against them, at least from the point of view of Marxism. Their 
day, too, is done, and historic forces have long been undermining 
them. But there is no serious reason to believe that the Roman 
tradition of codification as such is today endangered.*® Con- 





10 In this, as at so many points, Hitler must be confronted. His nineteenth 
point says, “We demand a German common law as a substitute for the Roman 
law which serves the materialistic world-order.” FEDER, DAS PROGRAMM DER 
NSDAP UND SEINE WELTANSCHAULICHEN GRUNDGEDANKEN (1932) (trans. Buell et al., 
New GOVERNMENTS IN EvROPE (1934) 140, 143). For the classic English discus- 
sion of legal chauvinism, see Pound, Note to Fowler, The New Philosophies of Law 
(1914) 27 Harv. L. Rev. 731. 

For the réle of the juridical order of the middle class during the period of the 
dictatorship of the proletariat, see Lenin, THE STATE AND REVOLUTION (1917) 198 
(Eng. trans.): “ And so, in the first phase of Communist society (generally called 
Socialism) ‘ bourgeois’ justice is not abolished in its entirety, but only in part, 
only in proportion to the economic transformation so far attained, that is, only 
in respect of the means of production. ‘ Bourgeois law’ recognizes them as the 
private property of separate individuals. Socialism converts them into common 
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sequently, the French and German texts may be noticed as codes, 
for as codes they have permanent worth. 

The Restatements seriously fall short of these Roman codes 
in at least two vital respects. In the first place, the Restatements 
lack political sanction, whereas the Roman codes rest upon a 
base of legislation. But the Restatements are, and are intended 
to remain, politically innocuous. After fifteen years of effort, the 
Institute seems content merely to assert natural law sanctions, 
that is, the Restatements are to be binding because they embody 
natural law and must, therefore, be observed. But the efficacy 
of natural law is not now to be admitted. That was known even 
before Mr. Frank undertook his discoveries. Certainly, the 
texts of the Restatements have not been selected to meet the 
claims of a natural law. 

The matter already has been made acute by Langel v. Betz,” 
where the New York Court of Appeals rejected a text of the Con- 
tracts Restatement. Even though the Restatement was believed 
unwise, it should have been followed. The court should not have 
set itself up against the Institute. But there were no political 
sanctions behind the text, and the court was free from compulsion. 
Of course, the Institute purports merely to restate extant judicial 
decisions. But this is not acceptable. The Institute is an instru- 
ment of history, and is not to be judged by its own aims. 

This is a criticism of the deepest significance, and reveals a 
characteristic of the Anglo-American world. Of late, much has 
been said in defense of parliamentarianism, in response to the arro- 
gance of German fascism in rejecting parliamentary government 
after trying it for the extremely long period of about thirteen 
years. Yet, despite the sentimental attachment of the English and 
Americans to legislative processes, no one uses it so little. In- 
deed, this country has become reconciled to a political theory 
which indorses judicial review of the scope of legislation. Ex- 
tremely keen instrument that it is, legislation is least availed of 
where it is most highly cherished. In the relatively inexperienced 





property, and to that extent, and only to that extent, does ‘ bourgeois law’ die out. 
But it continues to live as far as its other part is concerned, in the capacity of 
regulator or adjuster dividing labor and allotting the products amongst the mem- 
bers of society.” 

11 250 N. Y. 159, 164 N. E. 890 (1928). 
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state of Soviet Russia, political sanctions are being used on a 
scale never before dreamed of and in connection with problems 
supposedly beyond the realm of the historical state.** In this 
country, with a gorgeous tradition for parliamentary institutions, 
the leading jurists refuse to translate into action their best accom- 
plishment, and are not impressed by the experience of fifteen 
hundred years of Romanism. Cajolery is relied upon, as it is by 
the present national government. 

The Restatements fall short of codification, in a second way, 
in regard to their juridical method."* This is the criticism to be 
made with the most vehemence and earnestness. Here again 
it seems that the Institute has failed to perform its historic mis- 
sion. It regards itself merely as a rival of Corpus Juris (Brook- 
lyn version). It has no sense of the forces that it is canalizing, 
forces which will spurt through and lead to results undreamed of 
as yet by the Institute. It is the Kerensky of the American law. 
There is not even a Kautsky to cry that it is too early to make 
the changes that are coming. There is no Kolchak to defend the 
old order. Nor is there a Lenin to realize and concretize a sit- 
uation yearning for exploitation. 

How is litigation under the Restatements to be disposed of? 
Under the classical régime of American law, the task would be 
that of manipulation of prior cases in accordance with the juridical 
method of British law. This has been true up to the present, and 
even when legislation was involved. But this should not be the 
régime under the Restatements. It must become unthinkable 
that a Restatement as an official text should cease to be the point 
of departure under any circumstances. The judge should not be 
allowed to penetrate the wall of the Restatement to grasp the cases 
that are accountable for its text. To do so would be to deny 
authority to the Restatement. The justification to reach over the 
shoulder of the Institute is lacking even though the aim is toward 
the very decisions that yielded the Institute text. The historical 





12 Under a régime devoted to the eventual withering away of coercive sanctions. 

18 As soon as it is perceived that the success of codification rests upon an ade- 
quate juridical method, Mr. Pound’s articles, almost thirty years old, become the 
starting point. Common Law and Legislation (1908) 21 Harv. L. Rev. 383; 
Spurious Interpretation (1907) 7 Cot. L. Rev. 379. See Amos, The Interpretation 
of Statutes (1934) 5 CamBrincE L. J. 163, 169. 











1376 HARVARD LAW REVIEW [Vol. 47 


relationship between the prior cases and the Restatement is not 
to be taken as a validation of those cases as cases. This is not 
to say, however, that on occasion the vagueness of an Institute 
text cannot be cleared away by historicity. 

Furthermore, it is not to be admitted that the Restatement is 
to be disregarded as the point of departure even after a text once 
has been used as the basis for decision. The original text must 
remain the basis for solution of the next problem. The original 
decision, based upon the Institute text, should be put to one side. 
A different conclusion connotes that the text has spent itself, and 
is to be ignored. A different conclusion connotes that the first 
judge who uses the Restatement insulates us from its text. This 
judge then becomes the authoritative force to be obeyed. And 
so on, until the Institute text vanishes completely. Pursuing this 
course, the very purpose of restatement is frustrated, and the 
difficult conditions that justified the draughting of the Restate- 
ment are maintained instead of destroyed. Hence, arises the just 
demand that the original text always be the point of departure 
for adjudication. In other words, here is the assertion of a claim 
that there is to be no stare decisis of interpretation or adminis- 
tration of Institute articles. Thus, the very demand of the In- 
stitute for recognition must be taken as a claim for a juridical 
method quite different from the juridical method of the traditional 
law. If the Restatements are unworthy of a juridical method 
that will maintain their integrity, they are valueless, except 
as an inventory taken in the XXth century of XIXth century 
resources. 

An account, then, is necessary of the orthodoxies of the jurid- 
ical method of the codified Roman law. This method is built 
around a system of code texts having statutory sanction. These 
articles have logical interdependence. ‘They are arranged and 
classified according to well known schemes, a description of 
which was prepared for the Institute by Mr. Pound in 1924 and, 
apparently, promptly forgotten. These articles delicately indi- 
cate the allowable area for individualization, the area, that is, in 
which the judge is free to take account of special factors. The 
subject matter of these codes, generally speaking, is the field of 
family and patrimonial law: they are the very heart of capitalism. 

These statutory texts spring to life through Romanist juristic 
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method. And the habitual way of interpretation is worth describ- 
ing. The problem may be controlled by a code article. Con- 
troversy then will center about the interpretation of this article. 
For this there is an elaborate apparatus, the classic account of 
which is given by Geny,’* and by Savigny in the entire first 
volume of his System.** The logical interdependence of the vari- 
ous texts, ethical notions, systematic considerations, contextual 
influences, historical factors, consequential effects, and the like, 
receive consideration. The important thing is the elaborate effort 
to ascertain the genuine significance of the text. In this there 
is no mere reliance upon the holdings of prior decisions. Indeed, 
the code civil expressly forbids decisions to be made so as to form 
a general rule of law,’® and anyone who examines Dalloz and Sirey 
will not find reference to authoritative materials other than the 
code texts. There is no stare decisis of interpretation. Further- 
more, the interpretative process is not confined to the judges alone. 
The chief reliance is rather upon the theoretician as he has indi- 
cated his opinions in doctrinal writing.’ Interpretation of statu- 
tory texts is not the esoteric job of judges. It is an intellectual 





14 See Geny, ME£THODE D’INTERPRETATION ET SOURCES EN DROIT PRIVE POSITIF 
(2° éd. 1919). 

15 See SavicNy, SYSTEM DES HEUTIGEN ROMISCHEN REcHTs (1840). 

16 Cope CIvIL 5. 

17 The importance of theoretical writing is illustrated by the history of the 
civil code in Louisiana. This text, which very well carries on the usual Roman 
traditions, has failed to be successful because of lack of a body of Romanist doc- . 
trine written in English and built about the Louisiana code itself. The judges, not 
having the aid of theoreticians, have increasingly retreated from the code. Louisi- 
ana, thus, is a true laboratory of a system of free law as good, I am sure, as Austria 
ever was. 

It may be ventured that the emergence of a body of theoretical writing (not 
systematic of course) since the rise of the American law reviews under the régime of 
the university law schools has kept Anglo-American case law from breaking down 
earlier. It would be useful to compare the type of opinion of Chief Justice Shaw 
with the type of opinion of the Supreme Judicial Court of Massachusetts today. 
The first is apt to be doctrinal. The second is apt to be sparse and non-committal, 
relying upon prior decisions and differentiating prior decisions merely by authori- 
tarian non-rational statements to the effect that the older materials do or do not 
obtain. The opinion at times is even much like what is printed in Sirey. The 
present day type of opinion may be the product of the rise of the law reviews. 
Mr. Llewellyn’s CAsEs AND MATERIALS ON THE LAW OF SALES (1930), brought this 
home by eliminating or truncating the actual opinions of courts, giving full sway 
to the statutory texts about which the casebook is built. CAmpsBett, CASES ON 
Brits AND Notes (1928), points in the same direction, though not so drastically. 





1378 HARVARD LAW REVIEW [Vol. 47 


process in which law teachers have played a greater part than 
judges. 

Nothing is more illuminating than a volume of Sirey, where the 
decisions of the courts of France, French colonies, and French 
mandates are published. The opinions are written in formal and 
uninspired French. The facts and contentions are set forth, and 
the code texts, regarded as decisive, referred to merely by num- 
ber, and, if necessary, conclusions as to interpretation given 
without discussion. The decision is anonymous. No space in 
the volume is devoted to a list of the names of the judges. Not 
all decisions are printed, and some of those published are many 
years old. Some are printed in Sirey and not in Dalloz, and 
vice versa; both are unofficial publications. Now the chief point 
to make is that the printed decision is not printed for its own 
sake, but for the doctrinal discussion that follows the decision. 
These doctrinal comments, unlike the decisions, are signed, and 
usually are prepared by university teachers. It is in these doc- 
trinal discussions that older decisions may be considered. In 
this way the prior decision becomes influential, if at all, through 
its intellectual appeal following doctrinal evaluation and criticism. 
The decision, as filtered through doctrine, becomes significant. 
This is quite different from the standing of the case and the hunt 
for the ratio decidendi in British law. 

It may be that the problem pressing for adjudication is not 
controlled by the code article. None of the Roman codes pur- 
ports to be self-sufficient. This is even true of the XVIIIth cen- 
tury codes, of which the code civil is the most important,’* though 
they were draughted under the universal claims of natural law. In 
a situation of this sort the judge is judicial lawmaker, and free 
of the compulsion of the texts as such. Nevertheless, the ortho- 
doxies of civilian technique call for the use of a code text by way 
of analogy to meet the problem of the unprovided case. This is a 
striking difference from the British tradition, where we even en- 
counter theories that statutes should not be given effect in situa- 





18 See Portalis, Discours préliminaire du projet de code civil de la commission 
in 1 Locré, LEGISLATION CIVILE, COMMERCIALE ET CRIMINELLE (1836) 149, 156; 
Portalis, Second exposé de motifs du titre préliminaire dans la séance du corps 
législatif du 4 ventose an XI (23 février 1803) id. 298, 305. 
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tions that they actually control.’® The civilian, however, is 
accustomed to regard a code text as having the same sort of pro- 
jective value as the common law regards the decisions of the 
judges as having.”° Thus, the statutory text enjoys a vitality even 
greater than it was intended to have. The technique of the civilian 
in solving the unprovided case, thus becomes a struggle over the 
projective value of code articles. Should the analogy of the text 
be accepted? Or is the text ius singulare? Or is there an argu- 
ment a contrario? Or is there a competing textual analogy? Or 
may all analogies be rejected, and a fresh starting point invented? 
Or is analogy from the legislation of other peoples acceptable? 
This is the jargon of the battle ground. Through it all a code 
text remains central. 

If the Restatements are going to be taken seriously, it will be 
necessary to accept the juridical method of the Romanists and 
abandon the classic juridical method of Anglo-American law. The 
Restatements cannot survive a decace unless this point of view 
is accepted. They will be swamped in the orgy of the opinion 
writers. Restatement (and, of course, codification) means, there- 
fore, something more than the Institute has had in mind. The 
forces that induced the founding of the Institute have not 
diminished in intensity in the decade gone by, but there is no 
turning back for the sake of preserving the traditional juridical 
method. The Institute must go on, but it must be appreciated 
that its work possesses this deeper significance. 

This difference in juridical method is a difference of profound 
importance. The juridical method of the civilian is a socialized 
juridical method. The art of adjudication of the Romanist is a 
disciplined art. On the other hand, the juridical method of Brit- 
ish law is certainly not an effective illustration of social control. 
In the first place, the English method leaves a gap in the system 
of precepts until someone decides that it suits his individualist 
interest to close the gap by bringing an action against someone 
chosen by him to be defendant. The law teacher who yearns for 
someone to settle something for his jurisdiction through litigation 
is well known. The codes, of course, are systematic and are 





19 The statute is in “ derogation ” of common law, or “ directory ”. 
20 See Geny, METHODE D’INTERPRETATION ET SOURCES EN DROIT PRIVE’ POSITIF 
(2° éd. 1919) n° 165. 
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preventive of litigation by solving many problems in advance. If 
there is an unsolved problem, the writer of doctrine knows that 
he can speculate in an authoritative way and probably prevent 
litigation. 

In British law the individualist who wishes to litigate goes into 
the market to employ a lawyer. So does the defendant. No one 
else may participate in the litigation. These can bring varying 
abilities to their jobs, and the abilities are not necessarily com- 
mensurate with the problems to be adjudicated. But their part 
is vitally important. The case goes before a judge or a series of 
judges. These judges are expected to do two things: to decide 
the case at hand, and to say something about the case at hand. 
They are expected to indicate the adjustment in rational terms 
of a conflict in social interests. Thus, the danger is from a sys- 
tem based on the private selection of partisan lawyers who alone 
give direction to the controversy, and on the untrained judge 
called upon to possess for a few hours or a few days the penetra- 
tion, knowledge, insight and skill of entire faculties of universities 
and of scores of legislative lawmakers. But in draughting codes 
and legislation every social resource can be availed of. The 
thoroughness of the draughtsmen of BGB is well known. The 
discussions of articles in the code civil were often startlingly com- 
prehensive, as anyone who turns through the pages of Fenet can 
determine. In the British system there are too many soft spots; 
there is too much waste of social resources crying for utilization. 
XXth century society cannot afford to squander. 

Thus, in the British method there are at least three important, 
but weak, links. The individualist-litigant, the careerist partisan- 
lawyer (how he is apologized for by assuming that something 
called “ truth” emerges when two opposed partisans meet in a 
“‘ case’), and the unseeing and unqualified judge. Is there any 
wonder that safeguards have been set up about this system? First 
of all, the judge is expected not to take the risks of a new, though 
needed, re-adjustment of competing social interests, as it is likely 
that he may do it badly under the British system of allowing only 
private persons, lawyers, and judges, to monopolize the adjust- 
ment of social interests. He is, therefore, expected to stand by 
what has been decided. Stare decisis, he is told. At least, he 
thinks, last year’s decision hasn’t caused too much damage. So, 
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stand by it! You don’t know what injury you may do if you 
repudiate that decision! This is what judges think about when 
they hew to the line; this is the judge’s quest for his own certainty. 
This is, indeed, Breughel’s blind leading the blind. 

Secondly, there is the ratio decidendi. The judge is expected 
to talk, but not to say too much. He must know when to hold his 
tongue. This distinction has been invented because the judge 
often will speak irresponsibly in view of the limitations of the 
British method. The irresponsibility will be due to the judge’s 
efforts to do the work of the theoretician upon an inadequate and 
insecure base. The so-called search for the ratio is really a device 
to evade the judge who has done a poor job under the British 
system of judicial lawmaking, by subsequently pretending that 
he had said too much. This is for the security of the system. 
There is nothing capricious in this; there have to be polite ways of 
repudiating the work of those who must act under such fearful 
handicaps. The civilians know of no such distinction as to classes 
of language because no such safeguard is needed. They have no 
hierarchy of words. 

It seems to me that Mr. Llewellyn and Mr. Frank have missed 
the point when they blame language as such.** They have allowed 
the real difficulty that prevails in Anglo-American law to get by 
them. The trouble is with the Anglo-American system of juridical 
method, the demands it makes, the material it depends on, the 
material it excludes, the safeguards that must be erected about 
it to prevent collapse. The difficulty is not so much with the in- 
adequacy of human speech, as with a system in which private 
persons assert in private litigation their own claims without know- 
ing or revealing fully the social interests involved and their adjust- 
ment; interests which, however, stand revealed in learned discus- 
sion, based on all resources, “ factual” or otherwise, available in 
the draughting of codes. It is not enough to say that the subject 
matter of law is social interests. The adjustment of these social 
interests must also be a socialized process, and not left to the 





21 Curiously enough, anti-intellectualism has not resulted as yet in this country 
in clear anti-code feeling. Mr. Frank has gone so far as to say “ a code deliberately 
devised with reference to the desirability of growth and stated in terms of general 
guiding and flexible principles may some day prove to be the way out of some of 
the difficulties of legal administration in America.” FRANK, op. cit. supra note 3, 
at 311. Mr. Llewellyn is the draughtsman of the Uniform Trust Receipts Act. 
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mercy of the individualism of mere judicial litigation. A society 
based on political organization and anxious to direct its own future 
can insist on nothing else. The correct demand is for a useful 
juridical method, not for an attack on human speech as such. 

The same claim that the juridical method of the civil law is 
socialized while the juridical method of British law is not can be 
maintained as to the source of analogy. It is interesting to note 
that both methods freely employ analogy. But it is important 
to note that the sources for analogy differ. In the civil law it is 
the code text. Inthe common law it is the case. The code text or 
the case are turned to because they are authoritative. But the 
code text reveals a social attitude as to the harmonization of con- 
flicting social interests determined by a socialized process. Fur- 
thermore, the code text, being legislative, is more completely 
emancipated than cases can be, from undesirable historical ele- 
ments, and so assures us that the point of departure for the 
analogy is more consistent with the demands of current society. 
Consequently, it is maintainable that the use of code texts as 
analogies to decide unforeseen problems is a distinguishing charac- 
teristic of Romanist juridical method and a resource of the high- 
est value.” 





22 Menger, speaking from a social democratic point of view, was bitter against 
the projective use of code texts. In it he saw the code of the capitalist class reach- 
ing out to protect class interests. “It is natural that the civil law, which for a 
thousand years has been shaped only by the propertied classes, should also become 
fully devoted to their interest. Therefore if a code prescribes analogical application 
to the wide extent that the German project does, it must have the necessary con- 
sequence that a greater part of all lawsuits between the propertied and the property- 
less, for which an explicit text is not at hand, will be decided to the disadvantage 
of the latter.” Mencer, DAs Btrcerticne Recut Unp Dr BEsITZLOSEN VOLKS- 
KLASSEN (2e. Aufl. 1890) §9, p. 17. In this Menger reveals the characteristics of 
the period of naive scientific socialism against which Lenin uttered such scorn. 
The dominant point of view of the orthodox socialism of Menger’s time expected 
seizure of power through parliamentary activity, pacific fabianism, through the 
ingvitability of gradualness, and expected the socialist judge to play a similar réle 
on his front. Therefore follows his attack on the projection of already consecrated 
solutions. “If the civil judge in such cases could decide on the ground of expedi- 
ency, then he would thereby be brought into the position of softening the one- 
sidedness of the civil law in numberless civil actions and thus of gradually working 
a transformation of the civil law in the interest of the propertyless class.” MENGER, 
loc. cit. supra. This illusion of the social democrats must now give way to the 
realities of Hitler, Dollfuss, and Mussolini. 

Lenin regarded the state as a class state. Power would never be surrendered 
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It has been suggested up to this point that the Restatements are 
only of transitional value because they lack political sanction, and 
because they lack an appropriate juridical method, the juridical 
method of the Roman law. It has been asserted, therefore, that 
the Restatements must be regarded as having a limited historic 
mission, for they cannot be defended from the passive resistance 
of judges who will have nothing to do with them; nor from the 
active attacks of judicial saboteurs who will wreck the Restate- 
ments from within by application of the traditional juristic tech- 
nique of British law. 

Something should be said about the internal qualities of the 
Restatements. The Institute has confined itself to restatement of 
cases. It has not been admitted that the jurists of the Institute 
should do more. In view of the multiplicity of decisions, however, 
it often has been necessary to choose from among competing 
cases. Seemingly, this has been done by applying mechanically a 
kind of law of citations, according to which the precept is ac- 
cepted which has gained the support of the greater number of de- 
cisions. In this, all cases are treated as if they had been decided 
at the same time. Thus, we find Section 42 of the Contracts 


Restatement consecrating Dickinson v. Dodds, although the 
subjectivity which is the base of Dickinson v. Dodds is eclipsed. 
The result of this method of choice is that each Restatement ac- 
tually describes the law obtaining nowhere. Each is montage, 
mere eclectic mosaic. Consequently, they do not even have de- 
scriptive value. On the other hand, because of the narrow choice 





peaceably by the class in control. To believe that the capitalist class would consent 
to surrender authority, decision by decision, was a tragic notion which ended in 
fascist reaction. From the base of social democracy Menger helped originate the 
free-law movement. (1933) 10 Ency. Soc. Science 310. Again it was a tragic blun- 
der. Marxism-Leninism maintains that class war cannot be fought out in the par- 
liament or in the courtroom. Is it conceivable that a decree of the Hitler govern- 
ment could today be approached by a judge as a problem in free-law? That 
has been the illusion of social democrats and tender-hearted petty bourgeois re- 
formists. 

It is quite likely that the free-law movement at first represented the strong ° 
discontent of the lower middle class and the upper proletariat. In the case of 
Mr. Frank and Mr. Llewellyn, however, free-law has degenerated into mere 
escapism, ivory towerism. See Hutchins, The Issue in the Higher Learning (1934) 
44 Int. J. Ernics 175. 

28 2 Ch. D. 463 (1876). 
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of a starting point, the Restatements fail to accomplish codifica- 
tion. Codification, in modern law, connotes the making of a fresh 
start, the clearing away of archaic material. It may signify even 
the reception of an entire body of new law, as it did in Japan, 
China, and Turkey. The difficulty with the Institute is that it 
has assumed that there was a common law, whereas there has 
been a series of common law. The result is that the sanctionless 
Restatement texts may be inacceptable frequently to courts that 
had entertained contrary views, as in Langel v. Betz.** These 
courts will substitute their already consecrated case solutions for 
the Restatement text, thus destroying whatever inner harmony 
and logical interdependence the Restatements may have. Noth- 
ing, therefore, was gained by the Institute when it confined itself 
to a choice of actually decided cases. It should have embarked 
upon active creation, liquidating obsolete material, and receiving 
or inventing new and necessary material. Even within the tra- 
ditional boundaries of capitalism, there would have been tremen- 
dous improvement. The situation is a pity because obviously 
much skill has been wasted in an attempt to systematize the ma- 
terials chosen mechanically, a type of genuine creativeness for 
which there is no great need. 

The aesthetics of the Institute could be scrutinized at great 
length. Has it been wise to follow the curriculum of the Ameri- 
can law school as the basis for classification? Should not account 
have been taken of Mr. Pound’s report on classification a decade 
ago? What about the English of the Institute? Should not ac- 
count be taken of the awkwardness of expression? Is it not sig- 
nificant that the code civil francais has about 100,000 words, that 
the Franco-Italian project of a code of obligations of 1927 has 
about 35,000 words, and the Contracts Restatement, devoted to 
a much narrower field, has about 300,000 words? What of the 
merit of textual definitions? What of the excess of pedagogic 
elements, such as we find in the Trusts Restatement,” and the 
comments generally? These are matters that should be con- 





24 250 N. Y. 159, 164 N. E. 890 (1928). 

25 Trusts RESTATEMENT (Tentative Draft No. 1, 1930) §§ 8-19. The com- 
ments (the institutional portions) never can be ignored as an integral part of a 
Restatement. Thus, it is from a comment that it is to be learned that the doctrine 
of anticipatory breach does not justify acceleration of natural execution. Con- 
TRACTS RESTATEMENT (1932) § 358. 
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sidered at some pains. Here again it may be ventured that there 
is very much to learn from the civilians. | 

There are other problems relative to the internal nature of the 
Restatements, however, that must be considered. The first of 
these is the problem of unitary law —the problem of law and 
equity. Well known is the tendency of law to split off into com- 
peting compartments—there has been the struggle between 
quiritary and bonitary law in Roman law, between doctrine and 
jurisprudence in XIXth century French law, between civil law 
and commercial law on the continent, between law in action and 
law in books in contemporary law. Nevertheless, there is nothing 
sacred in these distinctions, which reflect the struggles that char- 
acterize western society and the existence of which should be 
taken for granted from time to time under the dynamic concep- 
tions that have obtained in western society for several centuries 
until the advent of fascism. 

It is ridiculous to perpetuate distinctions that are confusing and 
that are not useful. It is not now necessary to suggest vehemently 
the validity of the demand for the liquidation of equity and the 
suppression of certain legal precepts with a view to having in- 
stitutional and procedural unification. For example, Section 367 
of the Contracts Restatement consecrates the view that specific 
performance may be denied if the consideration is “ grossly in- 
adequate or its terms are otherwise unfair. . . .” But there is 
no reason why the contract should be valid at law, if it is not valid 
in equity. The legal result should be suppressed; and there 
should be a general text both for law and equity validating the 
civilian concept of lesion. Again, there are elaborate provisions 
about consideration as an element of conception of contracts.”* But 
Section 39 of the Trusts Restatement abolishes the form of con- 
sideration in the conception of a trust. There is no excuse for a 
distinction between the rdle of consideration in conception at law 
and in equity, and the vague legal precept and its ridiculous ex- 
ceptions should be liquidated by absorption of the equitable view 
generally. This absorption is admitted by the Agency Restate- 
ment *” but not by the Contracts Restatement. Sometimes the 
difference between law and equity is a difference in juridical 





26 ConTRACTS RESTATEMENT §§ 75-04. 
27 y AcENCy RESTATEMENT (1933) § 16. 
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method. Thus, Section 369 of the Contracts Restatement invali- 
dates the granting of specific performance “ contrary to public 
welfare”. But Sections 512 to 609 give a series of detailed situa- 
tions relative t> legality of contracts. Thus, equity solves the 
problem of licitness by setting a standard, law by setting detailed 
rules, to use Mr. Pound’s distinction.** What this means is, that 
the judge determines licitness in equity, and that the legislative 
lawmaker determines licitness at law. Here again there is no 
reason for a split along historical lines, and again it seems that 
the equitable approach should supersede the legal approach. 
Sometimes the historical distinction between law and equity is 
maintained without using the classical language of the distinc- 
tion. Such survivals are inconspicuous and, therefore, dangerous. 
Thus, a bona fide purchaser of corporeal movables or immovables 
is protected, but a bona fide assignee of an incorporeal movable 
is not.** This distinction as to consequences seems invalid if it 
results from the distinction between law and equity. Again, Sec- 
tion 90 of the Contracts Restatement gives validity to the declared 
will, without technical consideration for it, only when the promise 
results in change of position.*° Likewise, Section 55 invalidates 
acts given in response to offers for unilateral contracts unless the 
offeree intended to accept, and Section 143 jeopardizes the posi- 
tion of a creditor type of third party beneficiary by allowing the 
promisor and promisee to agree to discharge the promisor before 
the third party changes position. But Sections 46 and 47 of the 
Trusts Restatement consecrate the view that a trust can be created 
without notice to or acceptance by the trustee or beneficiary. 
Thus, at law there is a theory that the declaration of will becomes 
efficacious only through its delictual effects. However, in equity 
the declared will is given effect because the declarant intended it 
to have that effect. In a society erected about an acute division 
of labor and with capitalism as its base, it seems that the equitable 
view is by far the acceptable view. There is no reason why the 
legal approach should not be rejected for the equitable solution. 
Indeed, there is an awkward approximation to the result in equity 





28 See note 5, supra. 
29 CONTRACTS RESTATEMENT §§ 167, 476, comment e. 
30 Compare the Roman innominate contracts. BucKLanp, A TEXTBOOK OF 


Roman LAw FRoM AvucGusTUS TO JUSTINIAN (2d ed. 1932) 521. 
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even at law in Section 45 of the Contracts Restatement, protecting 
somewhat the offeree requested to perform an act rather than to 
give a promise (the so-called unilateral contract), and in Section 
137, protecting, seemingly, the donee type of third party bene- 
ficiary from the activities of the promisor and promisee. On the 
other hand, the equitable view that the will should be efficacious 
as such is not carried out completely even in equity, as Section 41 
of the Trusts Restatement shows. Again, to find another illustra- 
tion, following the traditional notions of equity, only certain ex- 
ceptional performances may be demanded im natura. Most per- 
formances, however, are regarded as merely compensable because 
compensation or substitutional relief has been the traditional re- 
lief given at law. This indefensible distinction is perpetuated,” 
showing the Institute at its worst. Section 68 of the Uniform 
Sales Act, in force in most important American jurisdictions 
through legislation passed in the last two decades, had suppressed 
the legal rule, that natural relief as to promises to sell movables 
was unavailable, and consecrated a contrary doctrine by general- 
izing somewhat from the view entertained in equity. But, as this 
is not a case, the Institute dared to refuse to accept absolutely the 
statutory innovation which obtains so widely in this country. 
Throughout, there has been little absorption even of the various 
uniform laws. 

The second internal issue of the Restatements is that of their 
conceptualism. In the direction of generalized terminology 
proper, much has been done for American law by Pound and 
Hohfeld, but with little effect on the Restatements, except that 
of property. It is not believed that the use of this generalized 
terminology matters much one way or the other. Terminology 
has suffered the oblivion of things that have been recently fashion- 
able. It is not terminology, then, that is meant. Conceptualism 
has reference to the fashioning of groups of words with such in- 
sight and penetration that they correctly unite a variety of de- 
tailed, confused, and dissimilar objective situations, according 
to the common way indicated by the words, for the purpose of 
releasing bold and confident activity on a wide front.** A char- 





31 CoNTRACTS RESTATEMENT § 358. 
82 “ The influence of Hegel manifests itself here with especial clarity: his prob- 
lem was also largely te account for universal certainties along with the dubious 
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acteristic of Anglo-American law is the poverty and inadequacy 
of its conceptualism. With some this is the virtue of British law, 
to others, the vice. It is difficult to condemn a jurisprudence of 
conceptions when there never have been conceptions. Imagine 
the merit of a conceptualism that distinguishes pledge, chattel 
mortgage, conditional sale, lease, and trust receipt devices merely 
by name. Conceive of the merit of an innominate law of security 
as tomovables. It may be ventured that the position of the jurists 
of vocal romanticism would be better put as a demand for keener 
concepts rather than as a demand for anti-conceptualism. 

In this connection it is not especially necessary to borrow from 
the Romanists, but it is correct to call attention to their XIXth 
century theory of the legal transaction.** The legal transaction is 
an account of the réle of free-self assertion — “ will ” — in patri- 
monial and family private law. Its subject matter, therefore, 
would not be merely contract, but trust, gift, delict, testament, 
property, marriage, adoption, legitimation, and so on. First, it 
gives an account of the rdle of the efficacy of the declaration of the 
will as distinguished from the subjective will, the problem of simu- 
lation. Then there is an account of the theory of nullity and of 
the vices that affect the will— of error, fraud, duress (and in 
French-Louisiana law, of lesion). Then there is consideration of 
the qualification of the legal transaction due to the effect of con- 
dition and term. Last of all, the effect of representation in the 
legal transaction is considered. 

It will serve no particular purpose here to criticize in detail the 
legal transaction either from the point of view of capitalism or of 





explorations of experience. Hegel met the problem by showing that each sphere 
of experience is fluctuating, questionable, only in its urge to be completely under- 
stood and real in terms of the whole with which any part is metaphysically synony- 
mous. Marx, Engels, and Lenin, one might argue, have done in the last sense the 
same thing: thus they declare epistemologically that while practical analysis of 
experience is useful to the discovery of truth yet truth is ultimately measured by 
an antecedent pattern of what they are analysing. The difficulty comes however 
from their going farther than did Hegel. They also introduce a genuinely experi- 
mental method which emphatically denies that the subjective is verifiable in terms 
of the objective or vice versa. They recognize the importance of both, but they 
insist that each but tentatively interacts with the other.” BramME.p, A PHILOSOPHIC 
APPROACH TO COMMUNISM (1933) 214. 

88 For instance, from among many, 1 PLANIOL ET RIPERT, TRAITE ELEMENTAIRE 
DE DROIT CIvix (12° éd. 1932) N° 264-349. 
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Marxism, but it is necessary to point out that it has won its way 
into BGB and influenced the text of the Franco-Italian project 
for a Code of Obligations of 1927. Obviously, if there are com- ik 
mon ideas that would unify without cumbersomeness large parts 
of the Restatements of contracts, agency, and trusts, as well as 
most of the numerous uniform laws, the texts could be made con- 
siderably briefer, more consistent, and there would exist a valu- 
able pedagogic device such as we do not now have.** Conceptual- 
ism resting on broader bases than we are accustomed to in British 
law, therefore, seems to be necessary. Consider an example taken 
from the simulation phase of the legal transaction. The problem 
in which A alone declares x to B when he intends y or non-x is a 
standard pedagogic situation. This is discussed as the problem 1 
of the effect of the declaration of the will as against the subjective 1 
will. There is a related problem, however, which we do not q 
usually discuss, in which A and B declare their will together as x 4 
when they intend y or non-x. This simulation can happen in a 
variety of situations. Thus, there is a common problem in con- 
sidering the position of third parties in regard to what are called 4 
fraudulent conveyances, partnership by estoppel, the ostensible aq 
authority of the bailee, the apparent authority of the agent, estop- : 
pel, indicia of title, disregard of the corporate fiction, and so 4 
forth. The simulation phase of the legal transaction unifies these 
situations. So, too, the case of the undisclosed principal, in which q 
the third party is allowed to hold the concealed principal on the 
ground that the subjective element should be given effect to: the | 
putative party is revealed merely as an agent, who has lent his | 
name to the undisclosed principal. Though this is elementary, in | 
the law of trusts, nevertheless, the beneficiary cannot show that the 
trustee is interposed as simulated owner. Yet this situation is one 
in which there is the legitimate demand that this simulation also ; 
be put to one side.** From this point of view the trustee appears 
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34 If I may be permitted to refer to my own education, I think I studied bona 
fide purchase five times in five different courses. In each course about six hours 
were devoted to discussing exactly the same problems. This experience is not un- 
usual, The present day experimentation in course arrangement, as recent casebooks 
show, indicates the yearning for an Anglo-American conception that will do the i 
work of the Romanist legal transaction. Again Mr. Pound pointed the way. See 
Pound, Foreword in Ewart, WAIvER DistrIBuTED (1917) iii—vi. 

85 T am not naively suggesting that the trust will be abolished merely because 
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as a mere manager of the property of another, the so-called bene- 
ficiary, and an important problem of capitalist law emerges — to 
what extent can management be put beyond the control of the 
owner for consumption, an issue which has provoked so much 
discussion in connection with non-voting corporate shares? With 
an approach through the legal transaction and with the suppres- 
sion of equity, the trust concept would be liquidated, and a genu- 
ine problem of representation would emerge. Thus, it seems 
proper to question the propriety of the entire Trusts Restatement, 
until it has been consciously considered and accepted from the 
point of view of the legal transaction as such. 

Again, the legal transaction as a concept seems to be valuable 
in that it forces consideration at one time of the entire problem 
of free-self assertion. It compels consideration of the very foun- 
dations of juristic capitalism. Such approach would lead to the 
inquiry, what is the field of free-will and how liberally is free-will 
made efficacious, to which the answer is suggested that the field 
of free-will is constantly narrowing, but that within the allowable 
area of free-will, freedom of will is being made more efficacious. 
Thus, this should, for instance, lead in restatements or codes to 
a systematic consideration of the limitations on free-will, some- 
thing which has not been thoroughly done even by the civilians, 
in which should be considered, first, formal devices to protect the 
intellectual integrity of the declarants, such as notarial authenti- 
cation, seals, Statute of Frauds, and so on; secondly, devices to 
protect third parties from the legal transaction, such as a theory 
about simulation, bona fide purchase in equity, la possession vaut 
titre and its manifestations, such as sales of property entrusted 
to conditional buyer or delivered under trust receipt, successive 
resales, successive assignments, retention of possession of mov- 
ables by transferrors, transfer of negotiable documents, sales in 
market overt, sales by auction, and so on; thirdly, devices to pro- 





it rests on a simulation tolerated by equity. The liquidation of equity would reveal 
that the function of trust is to put the management of the trust beyond the 
control of the owner for consumption. The importance of this device for modern 
capitalism cannot be put too strongly. Elitism, whether it be in the form of the 
Anglo-American trust device, Mussolini’s elite, Hitler’s Fuehrerprinzip, Pound’s 
revived feudal relational society built about the corporation, or Frankfurter’s cult 
of the administrative expert, seems to me a characteristic product of monopoly 
capitalism. See Franklin, Book Review (1934) 8 TuLANE L. REV. 473. 
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tect the patrimony of the declarant from free-will itself (indi- 
cating the extent to which anti-capitalist elements have already 
won their way), such as lesion, tariffication, usury, adhesion, 
imprevision, abuse of rights, causa, effects of standard insurance 
policies, relational requirements, effects of the Interstate Com- 
merce Act, the NRA, and similar institutions. On the other 
hand, within the field of free-will increased effect would be given 
to the declaration of will as such, and instead of the horrible sec- 
tions on consideration in the Contracts Restatement, which regard 
the concept of consideration as static, instead of dynamically dis- 
integrating, the entire institution of consideration would be dis- 
tributed or liquidated. 

The concept of the legal transaction has been labored, not to 
demonstrate that it has a definite place as such in British law, but 
to show that generalization on an extremely broad base is possible, 
and to show that this sort of conceptualism has value even from 
the point of view of the anti-intellectualists. There is, it seems, a 
need for a revolution of concepts in Anglo-American law. Cer- 
tainly the Institute, which has been content to be the Boswell of 
the judges, has not given us the new institutions to which we are 
entitled, even if we were to accept the narrow point of departure 
of the Institute as valid. 

The last internal problem of the Restatements to which refer- 
ence should be made is the problem of individualization of adjudi- 
cation. It seems that this phrase is an unhappy one. What is 
meant by individualization of decision is an allocation of function 
between legislative lawmaker and judicial administrator. Some 
juridical problems cannot be dealt with in job lots, others can and 
should be. The first should not be restated or codified, the second 


should be. Mr. Pound has presented this as a distinction among - 


rules, principles, concepts, doctrines, and standards.** In each 
type of precept he has seen a different area for individualization. 
In addition to his classification, the subtleties of the Anglo- 
American distinction between law and fact, and the Gallic distinc- 
tion as to whether the trial judge is the sovereign finder of fact or 
not, must be added. Mr. Pound’s distinctions are acceptable, 
though it might be better to state it as a problem in the division of 


Sear e SP ree 





86 See note 5, supra. 
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labor in which the preliminary task of the interpreter, judicial and 
doctrinal, is to ascertain by genuine interpretation the allowable 
area in which he is free of set requirements. 

From this point of view the Institute has not been successful. 
It has restated decisions promiscuously, overlooking the important 
field in which the judge should be and is free of the compulsion 
of the legislative lawmaker or of stare decisis, the field in which 
there should be no Restatement at all. From this point of view 
the baroque Torts Restatement is the least useful of all. Though 
incomplete, it is already the longest, with 1059 sections. On the 
other hand, the Roman codes usually devote merely about half a 
dozen articles to delict, in texts, which divide the field between ab- 
solute and culpa responsibility, and which remit the latter problem, 
in classical Aquilian formulae, entirely to the judges. It is in this 
field that the judge, freed of the compulsion of the legislative 
lawmaker and of stare decisis, fulfills his true vicarage, which is 
that of the satisfactory solution of the very case at hand. It is here 
that the judge, not doctrine, not the legislative lawmaker, is most 
competent. The Institute should have taken account of this prob- 
lem of the division of labor, and refrained from a sortie into the 
proper domain of the judge. 

The jurists of vocal romanticism in this connection have again 
missed the point when they attack language as such. It already 
has been indicated that their vehemence against words, in part, 
gives merely a description of the progress of the decay of capital- 
ism.*’ In part, it amounts to a criticism of the juridical method of 





87 Anti-conceptualism, as we have it from Mr. Frank and Mr. Llewellyn, has 
not been critical. The study of existing conceptions and counter-conceptions, 
critically, is a necessary requirement of the time. To give an illustration: there 
has been a strong demand in law to facilitate the security of transactions in deal- 
ings in corporeal movables. This has been accomplished by incorporealizing the 
movables through “ documents of title’. The result is that quick dealings in corpo- 
real movables are now secure, by a system comparable to the accomplishments of 
la possession vaut titre of article 2279 of the code civil. But at the very time 
that the demand for security of transactions in corporeal movables becomes in- 
sistent, an equally insistent demand for a counter-conception to protect the security 
of acquisition in corporeal movables arises. This demand takes the particular 
form that pignus be replaced by hypothec, and is realized by validating “ condi- 
tional sale’, “lease”, “trust receipt”, and so on. The important thing is that 
the demand both for la possession vaut titre and against la possession vaut titre 
arises almost simultaneously, and that both demands are recognized. Anti- 
conceptualism very well could devote itself to exposing the contradiction of con- 





















1934] THE AMERICAN LAW INSTITUTE 1393 


Anglo-American law. In connection with the issue of individuali- 
zation, their position becomes an extravagant way of setting out the 
criticism just made in adverting to the Restatement of torts. 
These jurists, however, have performed a useful service in point- 
ing out that the actual prevailing division of labor gives judges 
greater freedom from compulsion than usually is admitted.** The 
judge is invited to solve the problem, free of the external compul- 
sion of a code text or of stare decisis, not merely in the fields of 
delict, but in many other places. Has not the German lawmaker 
abdicated to the judge at the very heart of capitalism, when he 
says in Section 119 of BGB that error is ground for annulation of 
a legal transaction when it concerns “ any characteristics of the 
person or thing which are regarded in ordinary dealings as essen- 
tial”? Has not the German lawmaker again done this when in 
Section 320 he says that “ counter-performance may not be re- 
fused if the refusal under the circumstances, e.g., on account of 
the relative insignificance of the part not performed, would con- 
stitute bad faith”? Thus, the whole law of performance of con- 
tractual promises is subject to individualization. Against this, 
consider the elaborate effort in Sections 274, 275, and 276 of the 
Contracts Restatement to indicate in detail, through a series of 
rules, what is material failure of performance of promises. At 
least thirteen factual situations are described, and ten pages of 
print are necessary to set out the black-letter text and the 
comments. 





cepts and further to showing that the demand both for the conceptions and for 
the counter-conceptions has come not from opposed classes, but at the same time 
from the same class. American jurists would then confront finance capitalism. 
Instead, we are beguiled by talk about “the changing world ”, “ shifting forces ”’, 
“new needs”, and the like. In other words, anti-conceptualism is barren even as 
a critical weapon unless it is based on a theory of class interests. 

Yet Mr. Llewellyn has “ belief in the worthwhileness of grouping cases and 
legal situations into narrower categories than has been the practice in the past ”. 
Llewellyn, Some Realism About Realism — Responding to Dean Pound (1931) 44 
Harv. L. Rev. 1222, 1237. In other words, Mr. Llewellyn would fracture syllables 
into the letters of the alphabet in order to avoid discovering capitalism. See 43 
HANDBOOK OF THE NATIONAL COMMISSIONERS ON UNIFORM STATE Laws (1933) 241. 

38 The expansion of the use of the standard is, of course, what is important. 
“One should encounter logical difficulty, for example, in conceiving of either a 
practicing fascist or a practicing communist as an ardent exponent of administrative 
law in the current Anglo-American sense. Such persons, it would seem, might 
characterize the administrative system as a device to avoid the production of 
generalized conclusions.” Brosman, Book Review (May, 1934) 8 TULANE L. Rev. 
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This completes the account of the work of the American Law 
Institute. This enterprise has been regarded as having the his- 
toric function of affording a transition for American law from the 
reception of British law to formal, legislative codification. Beyond 
this point, prediction would be mere guess. Obviously, even a 
powerful group of theoreticians composed of all social classes will 
not force the next step. The future will be determined by the 
interplay of political forces, some of which may not now be con- 
spicuous. A sincere impetus for codification will not come from 
the judges, nor from the associations of lawyers. Traditional poli- 
tics, moreover, never exerted itself in this direction. Obviously, 
then, codification may have to be the work of new political forces 
taking their cue from the Europe of the last fifteen years. 


Mitchell Franklin. 


TuLane Law ScHoo-. 
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INTERCORPORATE STOCK OWNERSHIP AND THE CLAYTON AcT. — New 
doubts regarding the preventive efficacy of the Clayton Act * restrictions 
upon intercorporate stock ownership are raised by the action taken in the 








} 

1 38 Srat. 730 (1914), 15 U. S. C. § 12 (1926). Various practices in interstate ih 
commerce are prohibited by the Act where their effect may be substantially to 5 
lessen competition, either in general, or between specified parties, or tend to 
create a monopoly in any line of commerce. Section 2 forbids price discrimination 
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present term of the Supreme Court in /nterstate Commerce Commission 
v. Pennsylvania R. R.* as well as in Arrow-Hart & Hegeman Electric 
Co. v. Federal Trade Commission.* Section 7 of the Act forbids the ac- 
quisition by a corporation of the stock of two or more corporations en- 
gaged in interstate commerce where the effect of the acquisition or the 
use of the stock control “ may be to substantially lessen competition ” 
between the latter concerns.‘ A similar prohibition is imposed upon the 
acquisition by one corporation engaged in interstate commerce of the 
stock of one or more other corporations engaged also in interstate com- 
merce, where the effect “ may be to substantially lessen competition ” 
between the companies involved.’ That the statute was intended to 
supplement the Sherman Act by checking in their incipiency practices 
tending towards restraint of trade has been repeatedly acknowledged,® 
but verbal deference to this formula has not preventéd a tendency to 
construe the sections strictly. Their effectiveness has thus been limited 
both by narrowing the definition of the acquisitions forbidden by Sec- 
tion 7, and by curtailing the enforcement powers vested by Section 11 
in designated administrative bodies.” 





by sellers of goods. Section 3 makes unlawful agreements by which a buyer of 
goods agrees not to purchase from a competitor of the seller. Section 7 prohibits 
the acquisition of stock under certain circumstances. Section 8 concerns inter- 
locking directorates. As its title indicates, the statute was passed to supplement 
the Sherman Act, which renders illegal “ every contract, combination in the form 
of trust or otherwise, or conspiracy in restraint of trade or commerce among the 
several states or with foreign nations.” 26 Stat. 209 (1890), 15 U. S. C. § 2 (1926). 

2 54 Sup. Ct. 559 (1934), aff’g 66 F.(2d) 37 (C. C. A. 3d, 1933). 

8 54 Sup. Ct. 532 (1934). 

4 The acquisition of stock is likewise prohibited where the effect may be to 
restrain commerce in any section or community or tend to create a monopoly of 
any line of commerce. 

5 The Act has been interpreted to require, as the basis for proof of a sub- 
stantial lessening of competition, a showing that substantial competition previ- 
ously existed between the companies. International Shoe Co. v. Federal Trade 
Comm., 280 U. S. 291 (1930); Vivadou v. Federal Trade Comm., 54 F.(2d) 273 
(C. C. A. 2d, 1931). Although the Act, literally interpreted, would seem to 
require no more than a showing of a substantial lessening of whatever competition 
previously existed between the concerns, the Court’s construction probably does 
not materially deviate from the legislative intention. But other decisions in the 
intermediate federal courts suggesting that the lessening of competition must be 
substantial with reference to the entire industry seem plainly to disregard the more 
stringent test intended by Congress, which in terms merely required a showing of 
lessened rivalry between the very companies involved. See Standard Oil Co. 
(N. J.) v. Federal Trade Comm., 282 Fed. 81, 87 (C. C. A. 3d, 1922), aff'd, sub 
nom. Sinclair Ref. Co. v. Federal Trade Comm., 261 U. S. 463 (1923); Federal 
Trade Comm. v. Thatcher Mfg. Co., 5 F.(2d) 615, 622 (C. C. A. 3d, 1925), 
modified, 272 U. S. §54 (1926). Such an application of the statute has been 
criticized as an attempt to read into it the “rule of reason”. See Swift & Co. v. 
Federal Trade Comm., 8 F.(2d) 595, 597 (C. C. A. 7th, 1925), rev’d on other 
grounds, 272 U. S. 554 (1926); Federal Trade Comm. v. Vanadium-Alloys Steel 
Co., Fed. Trade Comm., Jan. 12, 1934; cf. United Shoe Mach. Corp. v. United 
States, 258 U.S. 451, 462 (1922). 

6 See Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 356 (1922) ; 
United Shoe Mach. Corp. v. United States, 258 U. S. 451, 460 (1922). 

7 38 Stat. 734 (1914), 15 U. S. C. § 21 (1926). The enforcement of $7 is 
entrusted to the Interstate Commerce Commission where applicable to common 
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The inclination to confine the scope of Section 7 is illustrated by the 
decision of the Court of Appeals for the Third Circuit in the Pennsyl- 
vania R. R. case. The defendant had, through a subsidiary, acquired 
control of approximately 49 per cent of the voting stock of two roads 
of which it had been a competitor.®° The Interstate Commerce Commis- 
sion, having found that the effect of this acquisition might be substan- 
tially to lessen competition between these companies, directed the de- 
fendant to divest itself of the stock.1° In setting aside this order, the 
Circuit Court of Appeals ruled that to prove a violation of Section 7 the 
Commission must show the “ probability ” of a substantial lessening of 
competition. The opinion stated that the mere purchase of the stock 
was not sufficient to raise such an inference,'! and in effect declared that 
it could not be established without proof that an actual decrease in com- 
petition had already occurred. Moreover, despite the former relation- 
ship of the companies, and the longstanding desire of the defendant to 
obtain substantial holdings in the other roads,’* the court found no 
difficulty in declaring the purchase to be lawful under the immunity 
granted by the Act to acquisitions made “solely for investment ”.1* 
The decision was affirmed by the Supreme Court without opinion by an 
evenly divided bench, Mr. Justice Roberts not sitting. 

In contrast to this decision, the legislative history of Section 7 indi- 
cates that one unmistakable objective of its framers was the elimination 
of any necessity for proving an actual diminution of trade rivalry.° As 
originally proposed, the prohibition was of acquisitions of stock where 
the effect “is” to substantially lessen competition.*® Fears that this 
form did not achieve the purpose intended provoked considerable de- 





carriers, to the Federal Reserve Board where applicable to banks, and to the 
Federal Trade Commission as regards all other commerce. 

8 66 F.(2d) 37 (C. C. A. 3d, 1933), aff'd, 54 Sup. Ct. 559 (1934). 

® The Pennsylvania Railroad through the Pennsylvania Company acquired 
about 30% of the voting stock of the Lehigh Valley, and about 49% of the voting 
stock of the Wabash, which in turn owned about 19% of the shares of the 
Lehigh Valley. 

10 Interstate Commerce Comm. v. Pennsylvania R. R., 169 I. C. C. 618 (1933). 

11 The Commission also offered evidence tending to show a longstanding pur- 
pose of the acquiring road to bring the other two into its system, from which a 
reasonable inference of probable lessening of competition might have been drawn; 
the court, however, apparently disregarded this evidence. See id. at 638, n.10. 

12 See note 11, supra. 

18 38 Stat. 732 (1914), 15 U. S. C. $12 (1926): “. . . [Section 7] shall not 
apply to corporations purchasing such stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition.” Compare Swift & Co. v. Federal Trade 
Comm., 8 F.(2d) 595, 599 (C. C. A. 7th, 1925), rev’d on other grounds, 272 
U. S. 554 (1926), in which a similar contention was rejected, the court declaring 
that it was unlikely that one company would buy the stock of a competitor for 
purposes of investment. In the Pennsylvania case, indeed, there was evidence 
that the cost of carrying the stock exceeded any income received therefrom. 

14 Interstate Commerce Comm. v. Pennsylvania R. R., 54 Sup. Ct. 559 (1934). 

15 See, e.g., 51 Conc. REc. 9078, 14313 (1914). 

16 See 51 Conc. REc. 9073, 9201, 14314 (1914). 
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bate,” and led to the substitution of the phrase “ may be ” for the word 
“is” in the definition.1* The test of “ probability ” of a lessening of 
competition enunciated in the present case may be on its face in strict 
conformity with the terms of the Act as thus amended.’® But in reject- 
ing the reasonable inference that such diminution of competition would 
be likely to follow a union of the financial interests of the roads, and 
in practically requiring proof that such a result would follow, the court 
reduces its test of “ probability ” to little more than a verbal form.” 
The liberal application of the “‘ investment ” exception still further limits 
the force of the Act. It is unfortunate that the equal division of the Su- 
preme Court should have prevented any definitive pronouncement on the 
result so reached.”* 

A more indirect but no less serious obstacle to the effectiveness of 
Section 7 is raised by the strict construction given in Arrow-Hart & 
Hegeman Electric Co. v. Federal Trade Commission ** to the power con- 
ferred upon the Commission under Section 11 to enforce the Act by 
ordering that the violator “ cease and desist from [the] violations and 
divest itself of the stock so held . . . in the manner . . . fixed by said 
order.” ?* The Commission issued a complaint against Arrow-Hart & 





17 See, for example, the remarks of Congressman Green of Iowa in the House 
anent the first form of the bill: “In the Northern Securities case it was held that 
the mere potential power to bring about a monopoly or effect a lessening of com- 
petition was sufficient to bring the contract under the provisions of the Sherman 
law, but under provisions that we have in this bill it will be necessary to show 
that some step was actually taken in the way of preventing or lessening compe- 
tition before the law will apply. This section is another instance where the law 
as it now stands is not strengthened, but weakened.” 51 Conc. REc. 9201 (1914). 
Senator Cummins offered a more Stringent provision, which would have pro- 
hibited “any corporation engaged in commerce” from acquiring stock “of any 
other corporation also engaged in commerce and carrying on a business of the 
same kind or competitive in character.” Banks and common carriers were excepted. 
The amendment was rejected, 36 to 16. See 51 Conc. Rec. 14473 (1914). 

18 See, e.g., 51 Conc. Rec. 14464 (1914). 

19 Compare Pennsylvania R. R. v. Interstate Commerce Comm., 66 F.(2d) 37, 
38 (C. C. A. 3d, 1933), aff'd, 54 Sup. Ct. 559 (1934). 

20 In any case where one company previously in substantial competition with 
another acquires stock control of the other, it would seem that real rivalry be- 
tween the two will be necessarily circumscribed by self-interest. See Arrow-Hart 
& Hegeman Elec. Co. v. Federal Trade Comm., 65 F.(2d) 336, 340 (C. C. A. 2d, 
1933), rev’d, 54 Sup. Ct. 532 (1934). Of course, lessening of competition be- 
tween the particular companies may in some instances actually increase com- 
petition between those two and the rest of the industry. See Duranp, THE Trust 
PrRoBLEM (1915) 97. But arguments against the application of § 7 based on such 
a possibility seem better addressed to the legislature than to the court. 

21 An affirmance by an equally divided court settles no principles of law. Etting 
v. Bank of the United States, 11 Wheat. 59 (U.S. 1826). 

22 §4 Sup. Ct. 532 (1934). ; 

28 38 Stat. 735 (1914), 15 U.S. C. § 21 (1926). Compare the illiberal treatment 
accorded to the further provision of § 11, that the Commission’s findings “. . . if 
supported by testimony, shall be conclusive.” Cf. Federal Trade Comm. v. Gratz, 
253 U.S. 421 (1920); Federal Trade Comm. v. Curtis Co., 260 U. S. 568 (1923); 
International Shoe Co. v. Federal Trade Comm., 280 U. S. 291 (1930). A similar 
provision in the Federal Trade Commission Act, directed against unfair methods 
of competition, has in some cases been received with more favor. 38 STAT. 720 
(1914), 15 U. S. C. $45 (1926). Cf. Federal Trade Comm. v. Pacific States Paper 
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Hegeman, Inc., a holding company formed solely for the purpose of 
acquiring the common voting stock of two competing manufacturing 
concerns.” Abandoning efforts to contest the complaint, the directors 
of the company formulated a plan to merge their operating subsidiaries. 
In pursuance thereof they caused the formation of two new holding com- 
panies, and secured from their own stockholders proxies consenting to 
whatever plan of reorganization should be adopted by the persons 
therein named. After this authorization had been obtained, the stock 
of one manufacturing concern was transferred to the first new holding 
company, and that of the other operating company to the second hold- 
ing company. In return, shares in both of the holding companies were 
issued to each of the stockholders of Arrow-Hart & Hegeman, Inc., and 
the latter then dissolved. The stockholders, however, were never put in 
actual possession of the stock of the new holding companies. There- 
after, the proxies who had been authorized to act for the shareholders 
of the holding companies and for the preferred stockholders of the 
operating concerns *° voted a merger of the four, forming Arrow-Hart & 
Hegeman Electric Co., the defendant in the instant case. The Commis- 
sion, having first learned of the merger after its consummation, filed a 
supplemental complaint against the new corporation, and eventually 
ordered the latter to divest itself of the common stock of one or the 
other of the operating companies so as to include in such divestment 
the assets of that concern.” The order was upheld by the Circuit Court 
of Appeals for the Second Circuit,?’ but was set aside by a five to four 





Trade Ass’n, 273 U. S. 52 (1927); Federal Trade Comm. v. Algoma Lumber Co., 
54 Sup. Ct. 315 (1934); Federal Trade Comm. v. R. F. Keppel & Bros., Inc., 54 
Sup. Ct. 423 (1934). 

24 The Commission found that substantial competition had existed between the 
manufacturing companies, and that their combined sales in the last year of their 
separate existence was in excess of 25% of the total volume of sales of manufac- 
turers of similar goods in the United States. 

25 Under the state law a two-thirds vote of the preferred stockholders of the 
operating companies was necessary for the approval of the merger. Almost two- 
thirds of these shares was held by the holders of the common stock. 

26 The new company had never held any stock of the manufacturing concerns, 
whose shares had indeed been retired by force of the merger itself; the form of 
the Commission’s order, therefore, is explainable only as a compliance with the 
form of order previously declared valid in Federal Trade Comm. v. Western Meat 
Co., 272 U. S. 554 (1926). The difficulties in the practical enforcement of such 
an order may be an underlying reason for refusing to uphold it. Thus, if the de- 
fendant, after ridding itself of the shares, creates debts against the competitor, the 
Commission has no power to prevent the former from purchasing the assets of the 
latter at a foreclosure sale. Aluminum Co. of Am. v. Federal Trade Comm., 299 
Fed. 361 (C. C. A. 3d, 1923), cert. denied, 261 U. S. 616 (1923); cf. American 
Press Ass’n v. United States, 245 Fed. 91 (C. C. A. 7th, 1917) (Sherman Act). 
The same result is reached where the acquiring company had not yet complied with 
the order of divestment at the time it purchased at the judicial sale. Western 
Meat Co. v. Federal Trade Comm., 33 F.(2d) 824 (C. C. A. oth, 1929), cert. 
granted, 280 U. S. 545 (1929), case dismissed on motion of Solicitor General by 
stipulation, 281 U. S. 771 (1930). 

27 Arrow-Hart & Hegeman Elec. Co. v. Federal Trade Comm., 65 F.(2d) 336 
(C. C. A. 2d, 1933). 














1400 | HARVARD LAW REVIEW [Vol. 47 


decision of the Supreme Court.** The Court declared that the merger 
had not been accomplished through the unlawful stock control of the 
original respondent, but that it had been effected lawfully by the stock- 
holders of the four companies. It further declared that, even if Arrow- 
Hart & Hegeman, Inc. had caused the merger, the Commission was with- 
out jurisdiction to order a divestment of assets as against the petitioner, 
since the latter had acquired the property of the operating companies 
after the filing of the original complaint and had never held any of the 
stock of those concerns. 

That the divestment of stock as carried out by Arrow-Hart & Hege- 
man, Inc. was a fair satisfaction of the Act seems highly questionable.*° 
By purchasing the shares of the two manufacturing companies and issu- 
ing to the stockholders of the latter its own shares, the original respond- 
ent had effectively united the interests of the owners of those concerns. 
The subsequent transfers to the new holding companies did not disturb 
this unity, but left each stockholder with as much equitable ownership 
in each of the operating companies as he had had before the transaction. 
To permit the offender such freedom in the disposal of the unlawfully 
acquired stock seems plainly to permit it to evade whatever power rests 
in the Commission to control the manner of divestment.*° 

This evasion, however, loses significance in view of the Court’s further 
conclusion that the Commission was in any event without jurisdiction 
over the present defendant, since the latter had never held any of the 
stock of the companies whose assets it had acquired.* Previous deci- 
sions had to some extent demarcated the powers of the enforcing agency 
where the original offender sought to acquire the physical property of 
the concerns whose shares it owned. Thus, Thatcher Manufacturing Co. 
v. Federal Trade Commission had held that the violator could not be 
required to dispose of assets obtained prior to the filing of the com- 
plaint.** On the other hand, the accepted opinion has been that such 





28 Mr. Justice Roberts wrote the majority opinion in which Justices Butler, 
McReynolds, Sutherland, and Van Devanter concurred. Mr. Justice Stone dis- 
sented, with the Chief Justice, and Justices Brandeis and Cardozo concurring. 

29 In an earlier case where the holding company sold its stock to the acquired 
and acquiring companies, the acquired company giving its assets in payment of 
the stock, § 7 was held to have been violated, despite the technical objection that 
there had been no competition between the holding company and the acquired 
manufacturing concern. Aluminum Co. of Am. v. Federal Trade Comm., 284 
Fed. 401 (C. C. A. 3d, 1922), cert. denied, 261 U. S. 616 (1923). The same result 
would seem proper where the acquiring company buys the assets of a competitor, 
and pays the competitor with its own stock. See McLaucHLin, CASES ON FEDERAL 
Anti-Trust Laws (1933) 300, n.94. But see Irvine, The Uncertainties of Section 
7 of the Clayton Act (1928) 14 Corn. L. Q. 28, 38; cf. Geddes v. Anaconda Copper 
Min. Co., 254 U.S. 590 (1921) (Sherman Act). 

30 But see Arrow-Hart & Hegeman Elec. Co. v. Federal Trade Comm., 54 Sup. 
Ct. 532, 536 (1934). 

81 See Arrow-Hart & Hegeman Elec. Co. v. Federal Trade Comm., 54 Sup. Ct. 
532, 537 (1934). The acquisition of the assets of a competitor, wholly apart from 
its stock, is not forbidden by the Clayton Act. See Thatcher Mfg. Co. v. Federal 
Trade Comm., 272 U.S. 554, 561 (1926). 

82 272 U.S. 554 (1926). The Chief Justice and Justices Brandeis, Holmes, and 
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divestment may be ordered if the acquisition of the assets came after 
the complaint was issued.** Moreover, if the first offender transferred 
the stock to one controlled by or acting for it, the Suprerne Court had 
intimated that the transferee would thereby become subject to the Com- 
mission’s jurisdiction.** The present case, however, makes clear that 
there is no such power as to one who has obtained assets alone, even 
though the acquisition thereof was effected by means of the original 
offender’s unlawful stock control after the issuance of a complaint 
against it.*° This refusal to recognize a derivative jurisdiction over the 
merged corporation, and the insistence that power over the latter must 
rest on an independent violation of Section 7, seem largely to nullify the 
authority conferred by the Act upon the Commission to order divestment 
“in the manner . . . fixed by [its] order ”.*° 

The majority opinion even seems to foreclose the possibility, suggested 
in previous dicta,*’ that divestment of assets might be ordered at the 





Stone dissented. The decision, in making the issuance of the complaint a decisive 
jurisdictional fact, is open to the criticism that it puts a premium on rapid, even 
though ill-considered action by the Commission, and it has been thought that in 
consequence complaints are issued without extensive preliminary investigation. 
See McLAuUGcHLIN, op. cit. supra note 29, 300, n.94; Note (1930) 39 YALE L. J. 
1042, 1044. That many complaints are dismissed at the hearing may tend to sup- 
port this view. See Humphrey, Comm’r, dissenting, in Matter of Arrow-Hart & 
Hegeman Co., Inc., 16 F. T. C. 393 (1932). The Commission was denied the 
power to order a divestment of assets in enforcing the Federal Trade Commission 
Act, in Federal Trade Comm. v. Eastman Kodak Co., 274 U. S. 619 (1927). The 
dissent argued that the broader powers given under that statute as compared to 
the Clayton Act should distinguish the case from the Thatcher case, since the terms 
of the former did not restrict the Commission to ordering a divestment of stock. 
Cf. HENDERSON, THE FEDERAL TRADE COMMISSION (1924) 321. 

33 It was so held in International Shoe Co. v. Federal Trade Comm., 29 F.(2d) 
518 (C. C. A. 1st, 1928), rev’d on other grounds, 280 U. S. 291 (1930). The lower 
court in that case relied upon the majority opinion in Federal Trade Comm. v. 
Western Meat Co., 272 U. S. 554 (1926). Cf. Brandeis, J., dissenting in part, id. 
at 563; Stone, J., dissenting, in Eastman Kodak Co. v. Federal Trade Comm., 274 
U. S. 619, 626 (1927); Note (1930) 39 Yate L. J. 1042, 1044. But it seems 
questionable whether the decision or any expressions in the majority opinion should 
be considered as substantial authority for the proposition. The Supreme Court 
there held that the lower court had erred in setting aside an order of the Com- 
mission which in terms directed a divestment of stock so as to include physical 
assets. However, although the defendant company had been in possession of the 
plant of the concern whose stock it held, the record did not show that it had in 
fact acquired title to the physical property of the other company. 

34 See Federal Trade Comm. v. Western Meat Co., 272 U.S. 554, 559 (1926). 

35 But compare International Shoe Co. v. Federal Trade Comm., 29 F.(2d) 
518, 522 (C. C. A. 1st, 1928), rev’d on other grounds, 280 U. S. 291 (1929). The 
‘original offender effected a technical divestment of the stock and thereafter took 
a transfer of the assets of the other concern. The Circuit Court of Appeals de- 
clared that “this divestment, it is admitted, was nothing but an absorption by the 
petitioner of the assets [of the other concern] by putting the stock into the hands 
of dummies who passed the requisite votes and signed the papers. The Com- 
mission was fully warranted in finding that ‘the transactions . . . were not bona 
fide .. . and that the transfer . . . was a mere artifice and subterfuge to evade 
said act of Congress.’ ” 86 38 Srat. 735 (1914), 15 U.S. C. § 21 (1926). 

37 In Thatcher Mfg. Co. v. Federal Trade Comm., 272 U.S: 554, 561 (1926), 
the Court declared that a remedy was to be found in the Sherman Act, and also in 
§§ 4, 15, and 16 of the Clayton Act. Sections 4 and 16 provide, respectively, for 
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suit of the Attorney General in the district court,** which by Section 
15 has jurisdiction “ to prevent and restrain violations ” of the Act. The 
Court here declares that the technique employed by the original respond- 
ent was such that if the resultant merger was in any way contrary to 
the anti-trust laws, “it was necessarily a violation of statutory prohi- 
bitions other than those found in the Clayton Act.” * 

Here again, as in the Pennsylvania R. R. case,*® the court apparently 
fails to regard the legislative purpose behind Section 7, for the evil 
therein aimed at seems to have been not only the direct lessening of 
competition through stock control, but also the use of such control to 
facilitate mergers.* Either basis of decision in the Arrow-Hart & 
Hegeman opinion thwarts the latter objective: the first, in sanctioning 
a divestment which fails to sever the unity of interest secured in the 
first instance by the device of the holding company; *? the second, by 
denying to the Commission jurisdiction to affect the completed merger, 
at least where it was accomplished before an order, after hearing, had 
issued against the first corporation.** Interstate Commerce Commis- 
sion v. Pennsylvania R. R. seriously restricts the effectiveness of Section 
7 as a curb upon the use of stock control in directly lessening competi- 
tion; the latter decision, however, seems to leave little room for doubt 





actions at law and in equity by anyone injured through a violation. Minority 
stockholders of the alleged offender have had little success under § 16, however. 
Cf. General Investment Co. v. New York Central R. R., 271 U. S. 228 (1926); 
Continental Securities Co. v. Michigan Central R. R., 16 F.(2d) 378 (C. C. A. 6th, 
1926), cert. denied, 274 U.S. 741 (1927). But cf. Bigelow v. Calumet & Hecla 
Mining Co., 155 Fed. 869 (C. C. W. D. Mich. 1907) (Sherman Act). By § 15 the 
government is given a direct remedy in the district courts. See Donovan and 
McAllister, Consent Decrees in the Enforcement of Federal Anti-Trust Laws (1933) 
46 Harv. L. REv. 885, 929. 

88 Broader remedies might be available to the government acting through the 
Attorney General than when proceeding through the Commission. Cf. United 
States v. Bates Valve Bag Corp., 39 F.(2d) 162 (D. Del. 1930). 

39 See Arrow-Hart & Hegeman Elec. Co. v. Federal Trade Comm., 54 Sup. Ct. 
532, 537 (1934). 

® Pennsylvania R. R. v. Interstate Commerce Comm., 66 F.(2d) 37 (C. C. A. 
3d, 1933), aff'd, 54 Sup. Ct. 559 (1934). 

1 See, e.g., 51 Conc. Rec. 9077, 14465 (1914); BoNnBRIGHT AND MEANS, THE 
Houneo ComPANy (1932) 74; Jones, Historical Development of the Law of Busi- 
ness Competition (1926) 36 YALE L. J. 351, 356. 

42 Since the stock of the manufacturing concerns was closely held, and since 
there was apparently no dissentient minority to be overcome, the merger may not 
have been facilitated to a much greater degree in any event by the form of the 
transaction. See Arrow-Hart & Hegeman Elec. Co. v. Federal Trade Comm., 
65 F.(2d) 336, 337 (C. C. A. 2d, 1933). The Commission found that one reason 
why the shares of the operating companies were not returned directly to their 
former owners by Arrow-Hart & Hegeman, Inc., was to avoid the possibility that 
such a retransfer, followed by the dissolution of the transferor, would not fall within 
the exemption of the reorganization provisions of the federal income tax laws. 
Ibid. A precedent is established, however, which might provide a notably useful 
technique under other circumstances. See BonBRIGHT AND MEANS, op. cit. supra 
note 41, at 74. 

43 There is some intimation in the majority opinion that if an order had issued 
against the original respondent before the completion of the merger, the Com- 
mission might have controlled the method of disposal of the stock. But if the 
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that the second purpose of the statute has been wholly nullified, and 
the offender permitted to find refuge “ behind a cleverly erected screen 
of corporate dummies ’’.** 





THE EFFECT OF OVERRULED AND OVERRULING DECISIONS ON INTER- 
VENING TRANSACTIONS. — Unanimity among recent ineorists in re- 
nouncing the declaratory theory of law, that the courts und rather than 
make law and that decisions are not law but merely evidence thereof, 
clashes strikingly with the almost universal invocation of that doctrine 
in judicial decisions. This problem of the nature of law is squarely 
raised whenever it becomes necessary to determine whether overruled 
precedents on which parties have relied should be applied to a trans- 
action entered into before the overruling case. Should such an over- 
ruling decision be considered to have changed the law retroactively? 
Because retroactive operation of decisions is inherent in the common- 
law system, the hardship which it sometimes produces is ordinarily ac- 
cepted as a necessary evil. But where parties have conformed their 
acts to the overruled decisions, the hardship is considered by many 
courts “so great as to be intolerable’. The conflict was resolved in 
an early Pennsylvania case by giving judgment for the plaintiff “ not 
because he has the law, but because he was entitled to believe that he 
had it when he took the mortgage ”’.* Although the equity of this result 





offender holds sufficient stock to amount to a violation of the Act, it probably has 
enough control to expedite a merger before the Commission has had time for a 
hearing and order. Compare Stone, J., dissenting, in Arrow-Hart & Hegeman Elec. 
Co. v. Federal Trade Comm., 54 Sup. Ct. 532, 538 (1934). The “ race of diligence ” 
initiated by the Thatcher case thus becomes practically a foregone conclusion in 
favor of the violator. Indeed, other language in the opinion, in denying that the 
Commission has power to order a divestment of “ property of a different sort ” 
than stock may indicate that so long as the assets are put into the hands of a 
corporation distinct from the offender, there is no jurisdiction over the transferee 
even if an order has previously issued. If there was a violation of the Act, the 
Attorney General might not be so hampered in the “ race” by this decision, since 
he could probably obtain a preliminary injunction from the equity court upon 
beginning proceedings, at least if he were able to show some basis for fears of 
interim action by the offender. Cf. 4 Pomeroy, Equiry JuRISPRUDENCE (4th ed. 
1919) § 1685. 

44 See Stone, J., dissenting, in Arrow-Hart & Hegeman Elec. Co. v. Federal 
Trade Comm., 54 Sup. Ct., 532, 541 (1934). 


1 The most famous exposition of the theory is in 1 Br. Comm. 69-71. The 
statements bearing directly on the nature and effect of overruling. are: “ But even 
in such cases [where precedents are overruled] the subsequent judges do not pre- 
tend to make a new law, but to vindicate the old one from misrepresentation. For 
if it be found that the former decision is manifestly absurd or unjust, it is declared, 
not that such a sentence was bad law, but that it was not law; that is, that it is 
not the established custom of the realm, as has been erroneously determined. . . 
Upon the whole, however, we may take it as a general rule, ‘ that the decisions of 
courts of justice are the evidence of what is common law’. . .” 

2 See Carpozo, THe NATURE OF THE JUDICIAL PROCESS (1921) 147. 

3 Geddes v. Brown, 5 Phila. 180, 188 (Pa. 1863). 
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is appealing, it entails logical difficulties as troublesome to the minds of 
some judges as the inequity of the contrary result has been to the con- 
science of others. For if the transactions in both the overruling case 
and the subsequent case occurred after the overruled decision, logic and 
sometimes fairness seem to require the same judgment in each. 

The solution has been a compromise, expressed in a formula which 
has been accepted as correct by dicta or decisions in most * American ° 
courts: overruling decisions operate retroactively unless they would dis- 
turb vested contract or property rights acquired in reliance on decisions 
involving the construction or validity of statutes. But while the rule 
has thus crystallized, its rationale has not been developed much beyond 
the ingenuous statement of the Pennsylvania court.* Thus, it is difficult 
to explain, except by reference to the history of the doctrine, the limi- 
tation of the denial of retroaction to cases dealing with statutes.’ The 
customary reasoning that the interpretation of a statute becomes part 
thereof has been condemned as “ more plausible than sound”. That 
this reasoning flies in the teeth of the declaratory theory might well be 
overlooked, but there would remain the difficulty that the explanation 
proves too-much; for if the judicial construction of an enactment be- 
comes part of the statute law, statutory interpretations should be fol- 
lowed in all cases notwithstanding the absence of vested contract or 
property rights. Nevertheless, this limitation in the formula has seldom 
been questioned, and cases affording protection from retroaction where 
no legislation is involved are practically non-existent.® 

Moreover, the neat formulation of the rule belies the confusion in the 
cases which have applied it. This confusion evidently results from the 





4 A few courts seem to permit no exceptions to the general rule of retroaction. 
Because of the small number of cases in any single jurisdiction, it is difficult to 
determine in some instances whether the court has applied the doctrine of the over- 
ruling case merely because the particular case was not considered to fall within any 
exception, or because the court believed no exceptions should be made. New Jersey 
and Texas appear to have adopted the latter view. Ross v. Board of Chosen Free- 
holders, 90 N. J. L. 522, 102 Atl. 397 (1917) ; Storrie v. Cortes, 90 Tex. 283, 38 S. W. 
154 (1896). 

5 With the exception of Henderson v. Folkestone Waterworks Co., 1 T. L. R. 
329 (1885), the problem seems never to have been discussed in the English cases. 
However, in two cases where the plaintiff’s bill was properly brought on the author- 
ity of an earlier case whose doctrine had “ since been got rid of ”, the bill was dis- 
missed, but without costs. Robinson v. Rosher, 1 Y. & C. C. C. 7 (1841) ; Sutton 
Harbour Improvement Co. v. Hitchens, 1 De G. M. & G. 161 (1851). In the United 
States, the first cases seem to have been decided about the middle of the last century. 
But cf. Lyon v. Richmond, 2 Johns. Ch. 51 (N. Y. 1816), rev’d on other grounds, 
sub nom. Lyon v. Tallmadge, 14 Johns. 501 (N. Y. 1817). 

6 The declaratory theory of law has been tenaciously adhered to as the founda- 
tion for the general rule of retroaction. For a very recent exposition of the theory, 
see Norton v. Crescent City Ice Mfg. Co., 150 So. 855, 858 (La. 1933). 

7 See Carpozo, op. cit. supra note 2, at 148. But see Moschzisker, Stare Decisis 
in Courts of Last Resort (1924) 37 Harv. L. Rev. 409, 424-25. 

Bs See Rand, Swift v. Tyson versus Gelpcke v. Dubuque (1895) 8 Harv. L. Rev. 
328, 338. 

® Hill v. Brown, 144 N. C. 117, 56 S. E. 693 (1907), seems to be an exception. 

No case has been found, however, where the sole ground for refusing to apply 
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difficulty of determining what rights shall be protected as falling within 
the question-begging category of “ vested contract or property rights ”. 
However, most of the decisions can be explained in terms of three factors 
more or less articulately expressed in the cases themselves: *° the degree 
of finality of the transaction, the extent of the detriment or hardship 
arising from reliance upon the overruled decision, the strength of the 
policies in favor of the overruling decision." 

The degree of finality of the transaction, the first of these criteria, 
accounts in part for the cases denying recovery of money paid in con- 
formity with overruled precedents.‘2 Thus when the Supreme Court 
overruled itself in the Legal Tender Cases,'* those who had paid a 
premium in addition to the face value of their debts were held in two 
courts to be without remedy.'* A like result was recently reached where 
a fine had been paid under the adjudication of a court later held to be 
without jurisdiction.* By assimilating these cases to the rule that 
money paid under a mistake of law cannot be recovered, and thus 
assuming that the overruling decision had always been the law, the courts 
were able in this limited class of cases to uphold the intervening trans- 
action without resorting to an “ exception ” to the declaratory theory 
of law.*® 





overruled precedents was the absence of a statute. But see Falconer v. Simmons, 
51 W. Va. 172, 178, 41 S. E. 193, 196 (1902). 

10 While the second of these tests has been discussed repeatedly, the first and 
third have seldom been specifically mentioned. The first seems to have been alluded 
to in Stockton v. Dundee Mfg. Co., 22 N. J. Eq. 56, 57 (1871) (“ retroactive .. . as 
to all transactions that can be reached by it ”), and in Sidney v. Cummins, 93 Ohio 
St. 328, 338, 113 N. E. 218, 221 (1916) (“rights . .. which were complete and 
consummate ”’); see also Lyon v. Richmond, 2 Johns. Ch. 51, 60 (N. Y. 1816), 
rev’d on other grounds, sub nom. Lyon v. Tallmadge, 14 Johns. sor (N. Y. 1817). 
The third criterion is mentioned in Williamson v. Rabon, 177 N. C. 302, 306, 98 S. E. 
830, 831 (1919). 

11 The result of any single case is necessarily the product of all three factors. 
Hence most of the cases hereafter cited have been selected to illustrate the effect 
of that one factor which appears to have predominated. 

12 Cf. Henderson v. Folkestone Waterworks Co., 1 T. L. R. 329 (1885). But 
cf. cases cited in note 52, infra. 

13 Knox v. Lee, 12 Wall. 457 (U. S. 1871), overruling Hepburn v. Griswold, 8 
Wall. 603 (U.S. 1870). 

14 Jn re Dunham, Fed. Cas. No. 4,146 (D. N. J. 1872); Doll v. Earle, 59 N. Y. 
638 (1874) ; cf. Troy v. Bland, 58 Ala. 197 (1877). But where there was no final 
transaction before the overruling, the courts of New Jersey and New York reached 
opposing conclusions as to the effect of a tender without premium. Stockton v. 
Dundee Mfg. Co., 22 N. J. Eq. 56 (1871); Harris v. Jex, 55 N. Y. 421 (1874). 

15 Novara v. County of Wyoming, 144 Misc. 920, 259 N. Y. Supp. 932 (1932) 
(overruled decision of lower court). It is well settled that existing judgments are 
not affected by subsequent overruling decisions. See, e.g.. Hunter v. Cleveland, 
C., C. & St. L. Ry., 202 Ind. 328, 335, 174 N. E. 287, 289 (1930) ; BLacK, LAW oF 
JupictaL PRECEDENTS (1912) 691. But cf. Miller v. McCutcheon, 170 Atl. 666 
(N. J. 1934). Apparently the doctrine of “the law of the case” is applied even 
where the overruling decision determines that the court rendering the judgment 
was without jurisdiction. See BLack, op. cit. supra, at 278, and cases cited in note 
54, infra. 

16 An “exception” must be made, however, to explain a corollary to the rule 
of these cases, where the money has been paid to discharge the debt of another. 
The payor’s right to deduct such payments from debts owed by him to the party 
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The persuasive force of the factor of finality is most frequently ex- 
emplified in litigation regarding titles to land. Thus, a completed con- 
veyance for value will ordinarily not be disturbed ** merely because the 
holding of a subsequent case indicates that the grantor’s title was im- 
properly recorded ** or otherwise defective,’® that the grantor lacked 
capacity to convey,”° that the grantee’s title is defectively recorded,”* 
that the grantee is estopped to assert his title,** or that the grantor in 
a quitclaim deed had greater rights than the precedents would have 
given him.”* 

The second criterion, the equitable consideration of detrimental re- 
liance, has undoubtedly proved the most persuasive of the three and has 
figured most prominently in the reasoning of the courts.** The most 





liable on the discharged debt has been held to survive an overruling decision deter- 
mining that the discharged debt was not a binding obligation. Vermont & Canada 
R. R. v. Vermont Central R. R., 63 Vt. 1, 21 Atl. 262 (1890); see Hardigree v. 
Mitchum, 51 Ala. 151, 155-56 (1874). 

17 But cf. Storrie v. Cortes, go Tex. 283, 38 S. W. 154 (1896) (assessment lien) ; 
see Bradshaw v. Duluth Imperial Mill Co., 52 Minn. 59, 66, 53 N. W. 1066, 1068 
(1892). 

18 Wilkinson v. Wallace, 192 N. C. 156, 134 S. E. 401 (1926). 

19 Lyons v. Veith, 170 La. 915, 129 So. 528 (1930); cf. Menges v. Dentler, 33 
Pa. 495 (1859) ; see Jones v. Williams, 155 N. C. 179, 189, 71 S. E. 222, 227 (1911). 
Contra: Hibbits v. Jack, 97 Ind. 570 (1884); cf. Coats v. Riley, 154 Okla. 291, 7 
Pac.(2d) 644 (1931). 

20 Farrior v. New Eng. Mortgage Security Co., 92 Ala. 176, 9 So. 532 (1891); 
Sarber v. Marland Oil Co., 147 Okla. 257, 296 Pac. 473 (1931); Geddes v. Brown, 
5 Phila. 180 (Pa. 1863); cf. Threadgill v. Wadesboro, 170 N. C. 641, 644, 87 S. E. 
521, 522 (1916) (title by adverse possession against a municipality). But cf. 
Weston v. Ralston, 48 W. Va. 170, 188, 36 S. E. 446, 454 (1900) (same). 

21 §. R. Fowle & Son v. Ham, 176 N. C. 12, 96 S. E. 639 (1918). 

22 Hill v. Brown, 144 N. C. 117, 56 S. E. 693 (1907). 

23 Haskett v. Maxey, 134 Ind. 182, 33 N. E. 358 (1893); Stephenson v. Boody, 
139 Ind. 60, 38 N. E. 331 (1894); Bagby v. Martin, 118 Okla. 244, 247 Pac. 404 
(1926) ; cf. Kenyon v. Welty, 20 Cal. 637 (1862). 

Detrimental reliance weighs heavily in these real property cases, but it cannot 
explain all of them adequately. Except where the grantor has become insolvent, 
it would presumably be possible in most instances to prevent all loss to the grantee 
by allowing a recovery of the purchase price; but this possibility has nowhere been 
discussed. Nor has any attention been given to the plight of those unfortunate 
third persons who, in some of the cases, would be entitled to an interest in the 
property if the overruling decision were followed. 

Further examples of the tendency to give legal effect to acts which have been 
completed before an overruling decision are found in cases upholding procedural 
steps taken prior to an overruling. See note 45, infra. Cf. Lyon v. Richmond, 2 
Johns. Ch. 51 (N. Y. 1816), rev’d on other grounds, sub nom. Lyon v. Tallmadge, 
14 Johns. sor (N. Y. 1817); Charles H. Dauchey Co. v. Farney, 105 Misc. 470, 
173 N. Y. Supp. 530 (1918) (sale in violation of bulk sales law previously pro- 
nounced unconstitutional) ; Metzger v. Greiner, 29 Ohio C. C. 447 (1906) (settle- 
ment with creditors); see Bradley & Currier Co. v. Lally, 10 Misc. 366, 367, 31 
N. Y. Supp. 120, 121 (1894) (same); Pittsburgh & Lake Angeline Iron Co. v. Lake 
Superior Iron Co., 118 Mich. 109, 126, 76 N. W. 395, 402 (1898), writ of error dis- 
missed, sub nom. Pittsburgh and Lake Angeline Iron Co. v. Cleveland Iron Mining 
Co., 178 U.S. 270 (1900) (boundary dispute settled according to rule of a subse- 
quently overruled case). 

24 In Menges v. Dentler, 33 Pa. 495, 500 (1859), the opinion contains language 
almost suggesting that the court was “ estopped” to change the rule of law after 
reliance had resulted in detriment. The term “ estoppel” has likewise been applied 
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striking exemplification of the principle was the series of municipal bond 
cases decided by the Supreme Court in the 1860’s and thereafter. These 
cases held, in general, that where state legislation authorizing bond issues 
had previously been declared constitutional, the validity of the bonds 
would be sustained in the federal courts notwithstanding a subsequent 
holding that the statutes were vnconstitutional.?> Although these fed- 
eral cases turn largely on the authority of state decisions in federal 
courts, the law as to the effect of overruled decisions has been almost 
entirely shaped by their influence.2® The limitation of the denial of 
retroaction to cases involving statutes seems historically attributable 
to the frequent quotation of the rule of Douglass v. County of Pike.?" 
Again, orthodox statements of the rule assume that vested contract 
rights are protected by the overruled precedents, despite the paucity of 





to the doctrine of stare decisis. See Oliver Co. v. Louisville Realty Co., 156 Ky. 628, 
640, 161 S. W. 570, 575 (1913); St. Helen Shooting Club v. Carter, 248 Mich. 376, 
379, 227 N. W. 746, 747 (1929). 

25 E.g., Gelpcke v. Dubuque, 1 Wall. 175 (U. S. 1864) ; The City v. Lamson, 9 
Wall. 477 (U.S. 1870) ; Douglass v. County of Pike, ror U. S. 677 (1880) ; Taylor 
v. Ypsilanti, 105 U. S. 60 (1882); see Freeman, The Protection Afforded Against 
the Retroactive Operation of an Overruling Decision (1918) 18 Cox. L. REv. 230, 
233-39. But cf. Wade v. Travis County, 174 U. S. 499 (1899) (following over- 
ruling decision supporting validity of bonds). It soon became abundantly clear 
that the constitutional prohibition against impairing contracts, on which these 
cases seem originally to have been rested, affords no protection against impairment 
by judicial decision. See Central Land Co. v. Laidley, 159 U.S. 103, 109-11 (1895) ; 
Bacon v. Texas, 163 U.S. 207, 220 (1896) ; Tidal Oil Co. v. Flanagan, 263 U.S. 444, 
451-54 (1924). But see Muhlker v. New York & Harlem R. R., 197 U. S. 544, 
570 (1905). Nevertheless, the rule of Gelpcke v. Dubuque survived, and many 
courts, in protecting intervening transactions, continued to rely on the constitu- 
tional provision. 

26 The tremendous importance of the subject matter involved brought the cases 
into immediate prominence and provoked a vast body of controversial literature. 
The most recent contribution is by Boudin, Stare Decisis, State Constitutions, and 
Impairing the Obligation of Contracts by Judicial Decision (1933) 11 N. Y. U. L. Q. 
Rev. 31, 207. However, the influence of the federal decisions on similar bond cases 
in the state courts was relatively unimportant. The doctrine of Gelpcke v. Dubuque 
was applied in Harmon v. Auditor of Public Accounts, 123 Ill. 122, 13 N. E. 161 
(1887) semble; cf. Willoughby v. Holderness, 62 N. H. 227 (1882) (note) ; Shoe- 
maker v. Cincinnati, 68 Ohio St. 603, 68 N. E. 1 (1903) ; see State ex rel. Nuveen v. 
Greer, 88 Fla. 249, 260, 102 So. 739, 743 (1924); Richardson v. Marshall County, 
100 Tenn. 346, 352, 45 S. W. 440, 441 (1898). It was rejected in McClure v. Owen, 
26 Iowa 243 (1868), writ of error dismissed, sub nom. Railroad v. McClure, 10 
Wall. 511 (U.S. 1871) ; Swanson v. Ottumwa, 131 Iowa 540, 106 N. W. 9 (1906) 
semble; cf. Whaley v. Gaillard, 21 S. C. 560 (1884), writ of error dismissed, sub 
nom. De Saussure v. Gaillard, 127 U. S. 216 (1888). 

27 ror U.S. 677, 687 (1880): “ The true rule is to give a change of judicial con- 
struction in respect to a statute the same effect in its operation on contracts and 
existing contract rights that would be given to a legislative amendment; that is to 
say, make it prospective, but not retroactive. After a statute has:been settled by 
judicial construction, the construction becomes, so far as contract rights acquired 
under it are concerned, as much a part of the statute as the text itself, and a change 
of decision is to all intents and purposes the same in its effect on contracts as an 
amendment of the law by means of a legislative enactment.” Fully half of the 
cases dealing with the problem have quoted this passage or the following equally 
famous passage from Gelpcke v. Dubuque, 1 Wall. 175, 206 (U. S. 1864): “‘ The 
sound and true rule is, that if the contract, when made, was valid by the laws of 
the State as then expounded by all departments of the government, and administered 
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cases involving such rights ** and the occasional complete repudiation 
of the exception in favor of contracts.*® And the habit of thinking in 
terms of the customary formula has sometimes produced elaborate argu- 
ments in judicial opinions to prove that vested contract rights were *° 
or were not * involved, in order to support conclusions apparently 
reached on other grounds.*” 

Cases involving criminal punishments and civil penalties further illus- 
trate the criterion of hardship arising from reliance on an overruled 
decision. The few cases in point are in substantial accord that an act 
pronounced innocent in a prior decision interpreting a statute ** or de- 
claring a statute unconstitutional ** should not be rendered criminally 
punishable by a later overruling decision.*® Here the desire to avoid a 
peculiarly acute kind of unfairness ** is not offset by any opposing private 
interests, or, in the cases which have reached this result, by any strong 
public policy. Similar considerations account for a New York statute *” 
which relieves from penalties or forfeitures those who conform their con- 
duct to the Appellate Division’s construction of a statute, before re- 
versal thereof by the Court of Appeals.** 





in its courts of justice, its validity and obligation cannot be impaired by any subse- 
quent action of legislation, or decision of its courts altering the construction of 
the law.’ ” 

28 In addition to the municipal bond cases cited in notes 25 and 26, supra, see 
the following cases: Thomas v. State ex rel. Gilbert, 76 Ohio St. 341, 81 N. E. 437 
(1907) ; State ex rel. Herman v. Oakwood St. Ry., 30 Ohio C. C. 632, 637 (1908), 
aff'd, 81 Ohio St. 502, 91 N. E. 1140 (1909). 

29 Crigler v. Shepler, 79 Kan. 834, 101 Pac. 619 (1909). 

30 E.g., Price v. Toledo, 25 Ohio C. C. 617, 627 (1903). 

31 E.g., Mountain Grove Bank v. Douglas County, 146 Mo. 42, 54-55, 47 S. W. 
944, 947 (1898). <i 

82 Where the change of decision concerns not the validity but the proper inter- 
pretation of an instrument, the overruling decision controls. Ray v. Western 
Pennsylvania Natural Gas Co., 138 Pa. 576, 20 Atl. 1065 (1891) (lease); see Pear- 
son v. Orcutt, 107 Kan. 305, 311, 191 Pac. 286, 288 (1920) (will); cf. Allen v. Allen, 
95 Cal. 184, 30 Pac. 213 (1892) (legal effect of absolute conveyance intended as 
mortgage). But a contrary result is reached where the precedents are presumed to 
have entered into the intent of the parties. Hood v. Pennsylvania Society to Pro- 
tect Children from Cruelty, 221 Pa. 474, 70 Atl. 845 (1908) ; see Pearson v. Orcutt, 
supra, at 312, 191 Pac. at 288. 

33 State v. Longino, 109 Miss. 125, 67 So. 902 (1915), Note (1915) 29 Harv. L. 
Rev. 80; see Odom v. State, 132 Miss. 3, 95 So. 253, 254 (1923); cf. State v. Bell, 
136 N. C. 674, 49 S. E. 163 (1904) (expressly overruling for future cases, but apply- 
ing overruled doctrine to case at bar). But cf. State v. Striggles, 202 Iowa 1318, 
210 N. W. 137 (1926) (overruled decision of inferior court). 

34 State v. O’Neil, 147 Iowa 513, 126 N. W. 454 (1910). 

35 Occasionally a refusal to make the later decision retroactive operates to the 
defendant’s disadvantage. Cf. People v. Ryan, 152 Cal. 364, 92 Pac. 853 (1907) 
(prejudicial instruction) ; Novara v. County of Wyoming, 144 Misc. 920, 259 N. Y. 
Supp. 932 (1932) (denying recovery of fine paid into court having no jurisdiction). 

36 In two of the opinions some reliance is placed on the constitutional prohibi- 
tion against “ cruel and unusual punishment.” See State v. O’Neil, 147 Iowa 513, 
531, 126 N. W. 454, 460 (1910) ; State v. Longino, 109 Miss. 125, 133, 67 So. 902, 903 
(1915). , 

87 N. Y. C. P. A. (1920) § 1177. 

88 This statute seems to have been held applicable in only one case. Hollaman 
v. El Arco Mines Co., 137 App. Div. 862, 122 N. Y. Supp. 852 (1910). Apparently 
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Where reliance is less justifiable *® or hardship less pronounced, the 
overruling decision is ordinarily given retroactive effect. Thus, in what 
is apparently the only decision involving a tort action the court applied 
the rule of exemplary damages established in a case decided after the 
defendant had acted, although earlier holdings had denied the right to 
such damages.*! So also, interests in land are not protected as vested 
property rights where the interests have been acquired without detri- 
mental reliance, and no subsequent transaction has been executed. One 
who has acquired title by the operation of law under the prior interpre- 
tation of a statute regulating the descent of property must yield to a 
subsequent change of interpretation.*? And the Michigan Supreme 
Court recently held that a tenant remained liable for rent in the interval 
between a decision that land of the kind he had leased from the plaintiff 
belonged to the state and the subsequent overruling of that decision.** 

For the same reasons it seems fairly clear that no court would feel 
bound to follow a rule of procedure established in overruled cases merely 





no other state has enacted any statute directly concerning any aspect of the present 
problem. The results of some cases, however, have been affected by a constitutional 
mandate that inferior courts must in all cases follow the latest adjudication of the 
highest court. Mo. Const. (Amend. 1884) art. 6, § 6; see Sedalia v. Gould, 91 Mo. 
App. 32, 40 (1901). 

89 Reliance on the decision of an inferior court is usually held insufficient to 
create a vested right, even though the highest court has not previously decided the 
question. Board of Directors of Chicago Theological Seminary v. People ex rel. 
Raymond, 189 Ill. 439, 59 N. E. 977 (1901), aff'd, 188 U. S. 662 (1903); State v. 
Striggles, 202 Iowa 1318, 210 N. W. 137 (1926); cf. Sedalia v. Gold, 91 Mo. App. 
32 (1901). There is likewise a tendency to apply the overruling decision in all 
subsequent cases if the precedents were very recent, conflicting, or few in number, 
on the ground that reliance was unwarranted. Cf. Hibbits v. Jack, 97 Ind. 570 
(1884) ; Herron v. Whitely Malleable Castings Co., 47 Ind. App. 335, 92 N. E. 555 
(1910) ; McClure v. Owen, 26 Iowa 243 (1868), writ of error dismissed, sub nom. 
Railroad v. McClure, 10 Wall. 511 (U.S. 1871) ; see Alferitz v. Borgwardt, 126 Cal. 
201, 208-09, 58 Pac. 460, 462 (1899); Williamson v. Rabon, 177 N. C. 302, 305-06, 
98 S. E. 830, 831 (1919); McLure v. Melton, 24 S. C. 559, 567-68 (1886), writ of 
error dismissed, sub nom. Hopkins v. McLure, 133 U.S. 380 (1890). In Oliver Co. 
v. Louisville Realty Co., 156 Ky. 628, 161 S. W. 570 (1913), it was held that the 
plaintiff seeking to enforce a contract could not claim reliance on earlier cases “ vir- 
tually overruled” after the contract was made, to the effect that the defendant 
would be estopped to plead the plaintiff’s breach of statute. 

40 In Nickoll v. Racine Cloak & Suit Co., 194 Wis. 298, 216 N. W. 502 (1927), 
(1928) 41 Harv. L. Rev. 678, the overruling decision was applied because it affirma- 
tively appeared that the precedents had not been relied upon. But where reliance 
was justifiable and probable, other courts have said that reliance would be pre- 
sumed. See Bank of Philadelphia v. Posey, 130 Miss. 825, 826, 95 So. 134, 135 
(1923); Continental Supply Co. v. Abell, 24 Pac.(2d) 133, 140 (Mont. 1933). 

41 McMaster v. Dyer, 44 W. Va. 644, 29 S. E. 1016 (1898). 

42 Jackson v. Harris, 43 F.(2d) 513 (C. C. A. roth, 1930) ; Thompson v. Henry, 
153 Ind. 56, 54 N. E. 109 (1899) ; cf. Pierce v. Pierce, 46 Ind. 86 (1874). The im- 
portance of an executed conveyance for value is apparent from cases reaching a 
contrary conclusion where the party taking by operation of law had made such a 
conveyance before the change of interpretation. See notes 19 and 23, supra. 

43 Donohue v. Russell, 264 Mich. 217, 249 N. W. 830 (1933). In Kavanaugh v. 
Rabior, 222 Mich. 68, 192 N. W. 623 (1923), the court had held that land beyond 
the “ meander line ” belonged to the state in trust for its citizens. The decision 
was followed in several cases on the ground that it had fixed a “ rule of property ”. 
See Kavanaugh v. Baird, 241 Mich. 240, 252, 217 N. W. 2, 7 (1928). These cases 
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because the transaction in litigation occurred before the overruling.*‘ 
There is a tendency, however, to'uphold steps already taken in pending 
litigation in conformity to the precedents,*® although a recent dictum 
is to the contrary.*® 

The sphere of the third criterion, the policies in favor of the over- 
ruling, is less clearly defined. Yet certain decisions denying protection 
to intervening transactions in situations where considerations of finality 
and detriment would ordinarily make for the opposite result may be 
explained only by reference to this factor. The feeling is strong in some 
courts that the supremacy of constitutions should yield to no other con- 
siderations and that an erroneous application of constitutional principles 
must riot be suffered to continue even temporarily.*7 Hence, after a 
statute has been declared unconstitutional, one who has acquired bonds ** 
or an assessment lien * in reliance on a prior decision to the contrary is 





were overruled in Hilt v. Weber, 252 Mich. 198, 233 N. W. 159 (1930); cf. Kava- 
naugh v. Baird, 253 Mich. 631, 235 N. W. 871 (1931). 

44 No cases have been found where such a vested right was claimed. That the 
claim would be fruitless is evident from numerous dicta to the effect that there is 
no vested right in a rule of procedure. See, e.g., Ireland v. Shipley, 166 Atl. 593, 
596 (Md. 1933); State v. Whitmore, 126 Ohio St. 381, 389, 185 N. E. 547, 551 
(1933) ; Coats v. Riley, 154 Okla. 291, 296, 7 Pac.(2d) 644, 650 (1931). 

45 See Jones v. Woodstock Iron Co., 95 Ala. 551, 563, 10 So. 635, 638 (1891); 
State ex rel. May Department Stores Co. v. Haid, 327 Mo. 567, 586, 38 S. W.(2d) 
44, 53 (1931) ; Kelley v. Rhoads, 7 Wyo. 237, 279, 51 Pac. 593, 605 (1898) ; cf. Har- 
bert v. Monongahela R. R. R., 50 W. Va. 253, 40 S. E. 377 (1901); Falconer v. 
Simmons, 51 W. Va. 172, 41 S. E. 193 (1902). In both of the latter cases writs of 
certiorari had been granted by the circuit court before the supreme court held, 
in Richmond v. Henderson, 48 W. Va. 389, 37 S. E. 653 (1900), that an appeal, 
and not a writ of certiorari, was the proper procedure. The court held that the 
overruling case must operate retrospectively, and that the two cases were therefore 
not properly before the circuit court, but nevertheless heard the cases on the ground 
that the writ could be considered as an appeal. The court admitted: “. . . it is 
pretty difficult to so hold, it somewhat jars against strong principles; but the call 
of justice . . . [has] impelled us in the spirit of liberality in a matter of mere form 
of procedure [so] to hold. . . .” Falconer v. Simmons, supra, at 179, 41 S. E. 
at 197. 

46 Norton v. Crescent City Ice Mfg. Co., 150 So. 855, 858 (La. 1933). A statute 
provided that the right of action for wrongful death should survive, and that the 
decedent’s kin could also recover the damages sustained by them. The plaintiffs 
brought action on their inherited claim, giving notice of their intent to bring a 
separate action for the direct claim. They refused to amend the petition to include 
both claims, apparently relying on an opinion by the court of appeal which stated 
that separate actions were permitted under existing case law. That opinion was 
subsequently reversed by the supreme court. It was held that the trial court prop- 
erly enjoined the plaintiffs from prosecuting their direct claim. The plaintiffs’ re- 
liance on earlier cases was unjustified, since (1) these cases did not authorize sepa- 
rate suits, and (2) an overruling case would establish the law retroactively in any 
event. 

47 See Boudin, The Problem of Stare Decisis in our Constitutional Theory 
(1931) 8 N. Y. U. L. Q. Rev. 589, tracing the history of the doctrine. The writer 
indicates, however, that most courts are not averse to applying stare decisis to a 
constitutional question even where the precedents are admitted to be erroneous. 
See Boudin, supra, at 595-97. See also Boudin, supra note 26. 

48 See the cases cited in note 26, supra, which reject the doctrine of Gelpcke v. 
Dubuque. 

49 Storrie v. Cortes, 90 Tex. 283, 38 S. W. 154 (1896). 
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sometimes denied relief.5° Considerations of policy seem likewise to have 
determined various cases holding owners of property liable for taxes im- 
posed in the period before an overruling decision, notwithstanding defi- 
nite detriment *' in reliance on an earlier decision.*? On the other 
hand, where the change of decision reflects no strong policy but merely 
substitutes one technical rule for another for the sake of convenience,”* 
the factors of finality and detriment tend to uphold transactions con- 
forming to earlier cases.** 

It is thus apparent that although the courts have consistently pro- 
fessed to apply the accepted formula, the results reached in the decisions 
have been dependent upon other considerations. And although the 
declaratory theory of law has been uniformly propounded in dicta, it is 
departed from in all cases in which retroaction is denied. But it is not 
clear that completely renouncing that theory by frankly recognizing 
that courts do make law *° would bring the problem nearer solution, for 
the problem of reconciling an overruling decision with a subsequent 





50 The Ohio courts appear to have reached somewhat conflicting conclusions as 
to whether a tax assessment should be enjoined after the statute authorizing it has 
been declared unconstitutional. Compare Lewis v. Symmes, 61 Ohio St. 471, 56 
N. E. 194 (1900) semble, and Kirkley v. Parker, 27 Ohio C. C. 334 (1905), aff'd, 75 
Ohio St. 599, 80 N. E. 1130 (1906) (no bonds), with Shoemaker v. Cincinnati, 68 
Ohio St. 603, 68 N. E. 1 (1903), Price v. Toledo, 25 Ohio C. C. 617 (1903), ‘and 
Harding v. Cincinnati, 33 Ohio C. C. 80 (1910) semble. 

51 Board of Directors of Chicago Theological Seminary v. People ex rel. Ray- 
mond, 189 Ill. 439, 59 N. E. 977 (1901), aff'd, 188 U. S. 662 (1903) (reliance on 
decisions of inferior court) ; cf. Bohannon v. Bank of Shelbyville, 63 S. W. 474 (Ky. 
1901). But see Yazoo & M. V. R. R. v. Adams, 81 Miss. 90, 115, 32 So. 937, 946 
(1902). The contrary suggestion in Mercantile Nat. Bank of Cleveland v. Lander, 
109 Fed. 21 (N. D. Ohio 1901), was disregarded or disapproved in an affirmance 
on different grounds by the circuit court of appeals, 118 Fed. 785 (C. C. A. 6th, 
1902). A fortiori, where a tax, improperly imposed according to previous cases, 
has been paid under protest, it may not be recovered after an overruling case has 
held such assessment proper. Outer Harbor Dock & Wharf Co. v. Los Angeles, 49 
Cal. App. 120, 193 Pac. 137 (1920). 

52 Conversely, the taxing unit is not permitted to collect a larger tax than is due 
under the rule of assessment established in an overruling case decided after the close 
of the tax year. Sidney v. Cummins, 93 Ohio St. 328, 113 N. E. 218 (1916). Cf. 
Miller v. McCutcheon, 170 Atl. 666 (N. J. 1934). In Center School Township v. 
State ex rel. Board of School Comm’rs, 150 Ind. 168, 49 N. E. 961 (1898), a com- 
pleted distribution of tax money among government units was held to create no 
vested right in the recipients after an overruling case had changed the rule of dis- 
tribution. Cf. Sudbury v. Board of Comm’rs, 157 Ind. 446, 62 N. E. 45 (1901), 
and Gross v. Board of Comm’rs, 158 Ind. 531, 64 N. E. 25 (1902) (fees paid to 
government officials) . 

53 E.g.,S. R. Fowle & Son v. Ham, 176 N.C. 12, 96 S. E. 639 (1918), and many 
of the cases previously cited as illustrating the factors of finality and detriment. 

54 It is somewhat surprising to find most courts upholding transactions based 
on judgments of courts later held to have been without jurisdiction. Novara v. 
County of Wyoming, 144 Misc. 920, 259 N. Y. Supp. 932 (1932); Levy v. Hitsche, 
40 La. Ann. 500, 4 So. 472 (1888) semble; cf. Herndon v. Moore, 18 S. C. 339, 
353-56 (1882). But in Finley v. United Railways Co., 238 Mo. 6, 141 S. W. 866 
(1911), one ground for.setting aside a completed trial was an intervening decision 
holding that lack of jurisdiction in the remanding court could not be waived. 

55 See Carpenter, Court Decisions and the Common Law (1917) 17 Cot. L. REv. 
593; Note (1915) 29 Harv. L. Rev. 80, 82-83. Although the courts ordinarily 
avoid this terminology, the same argument is necessarily implied whenever the ex- 
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holding to the contrary must still be faced.** Inconsistency between 
such cases has been justified by the argument that “ the original over- 
ruling decision got rid of an objectionable rule of law and in so doing 
may have deprived parties of rights acquired under the earlier decisions, 
but once rid of the rule there is no call for the sacrifice of more victims 
upon the altar of reform . . .”°* Some courts have sought to make 
such sacrifices unnecessary in all cases by overruling precedents for the 
future and at the same time applying them in the overruling case itself.°* 
This technique of making a change in decision operate prospectively 
only, brought into prominence by Great Northern Ry. v. Sunburst Oil 
& Refining Co.*® in which the Supreme Court upheld its constitution- 
ality, is, however, beset with grave theoretical and practical difficulties. 
The incentive to appeal for the purpose of having precedents overruled 
will be removed if the parties know in advance that the new rule will 
not be applied to the case at bar.®° And even when an overruling does 
occur, its authority on future cases must be uncertain, since it cannot 
rise beyond the dignity of a dictum.“ Furthermore, retroaction, as an 
automatic check upon overruling, serves to regulate the strength of 
stare decisis, which is a product of the evolution of a workable balance 
between certainty in law and its adaptability to new demands; upsetting 
that balance through permitting overrulings which do not have retro- 
active effect might conceivably have far-reaching consequences.®* 





ception in favor of decisions interpreting statutes is justified on the ground that 
such interpretations become part of the statutes. See note 27, supra. 

56 See Moschzisker, supra note 7, at 425-26. 

57 See Carpenter, supra note 55, at 606. 

58 Montana Horse Products Co. v. Great Northern Ry., 91 Mont. 194, 7 Pac.(2d) 
919 (1932) ; State v. Bell, 136 N. C. 674, 49 S. E. 163 (1904); cf. People v. Maughs, 
149 Cal. 253, 86 Pac. 187 (1906); State ex rel. May Department Stores Co. v. 
Haid, 327 Mo. 567, 38 S. W.(2d) 44 (1931); cf. Wigmore, The Judicial Function, 
editorial preface to 9 Mopern Lrecat PuiosopHy Series (1917) xxxviii. Occa- 
sionally the same result has been reached accidentally, as it were: the court has 
overruled certain precedents on the original appeal, but on rehearing has reversed 
the decision on account of “ unfairness ”, leaving the precedents expressly overruled, 
nevertheless. Bank of Philadelphia v. Posey, 130 Miss. 825, 95 So. 134 (1923) ; Con- 
tinental Supply Co. v. Abell, 24 Pac.(2d) 133 (Mont. 1933); cf. Harness v. Myers, 
143 Okla. 147, 288 Pac. 285 (1930). 

59 287 U. S. 358 (1932), 85 A. L. R. 254 (1933), (1933) 42 Yate L. J. 779. 
This decision upheld Sunburst Oil & Refining Co. v. Great Northern Ry., 91 Mont. 
216, 7 Pac.(2d) 927 (1932), a companion case to Montana Horse Products Co. v. 
Great Northern Ry., cited in note 58, supra. 

60 The only exception would be where a rule of law repeatedly entered into 
transactions of the same litigant. 

61 There is also the danger that the enunciation of the new rule will not be 
so well considered as if it were an actual holding. Not only might the court be 
less cautious than it would be in determining the rights of litigants actually before 
it, but it might also be deprived of the full measure of assistance from counsel. 
Counsel for the party desiring adherence to precedents will tend to concentrate 
their attention on the argument of hardship and the applicability of the technique 
instead of on the merits of the rule of law, while the opposing counsel will hardly 
expend their best efforts to demonstrate the desirability of an overruling which 
cannot affect their case. 

_ ® In addition, since the doctrine of the Sunburst case involves judicial legisla- 
tion which nowise affects the litigation at bar, some courts may reject it as an 
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As a matter of theory, it seems necessary to resort neither to the 
argument against “ the sacrifice of more victims ” nor to the technique 
of overruling by dictum. Inconsistency between an overruling decision 
and subsequent cases may be eliminated ° if the problem is faced when 
the overruling case is before the court. At that time the court must 4 
consider whether the reasons in favor of overruling justify whatever con- 
fusion and hardship may be expected to result in future cases from 
reliance on the precedents.** If the seriousness of the error is deemed : 
to warrant an overruling notwithstanding probable hardship to present 
and future litigants, the overruling decision should become law for any 
subsequent case.®* The argument that one party to the later case was 
“entitled to believe that he had [the law] ” will have been anticipated 
and answered in the overruling case.** 























QuAsI-CONTRACTUAL RECOVERY OF Money Parp To Avorip PENALTY 
OR FoRFEITURE. — Comparatively recent evolution in the field of quasi- 
contractual recovery of money paid under duress has marked the passing . 
of the obdurate average man of Blackstone’s general concept,’ who 
would yield only to the menace of physical violence, and has witnessed 
















encroachment upon the function of the legislative branch of the government. 
See Moschzisker, supra note 7, at 426-27. 

63 There are exceptional cases where an apparent inconsistency between the 
overruling case and the subsequent case seems justified. Thus, if the parties 
in the overruling case entered into their transaction before the overruled decision 
was handed down and hence could not have relied upon that decision, the court 
may well make it clear in its overruling opinion that the law of the overruled 
case will continue to be applied to transactions completed in the interval between 
the overruled and overruling decisions. Cf. State ex rel. May Department Stores 
Co. v. Haid, 327 Mo. 567, 586, 38 S. W.(2d) 44, 53 (1931); Jones v. Williams, 
155 N. C. 179, 189, 71 S. E. 222, 227 (1911). 

64 Cf. BLACK, op. cit. supra note 15, at 203-04. In the law of torts, crimes, 
procedure, and evidence, overruling will be relatively more frequent than in those 
branches of the law which concern property rights and commercial transactions, 
where certainty is desirable because of probable reliance. See Moschzisker, supra 
note 7. Fortunately, the branches of law where resort to legislation will be most 
necessary are precisely those branches where legislation has proved most effective. 
See Pound, Theories of Law (1912) 22 Yate L. J. 114, 149. 

65 Such a holding need not be considered unfair to the defeated party in the 
later case. The parties to a transaction must recognize that past decisions may 
be overruled, and that an overruling may occur in their own litigation as well as 
in an intervening case. Hence it could be argued that they are entitled to rely 
on particular past decisions as establishing the law for their case only in proportion 
to the probability that such decisions will not later be overruled — only insofar 
as stare decisis applies to those decisions. On this basis, the disappointment of their 
expectations by a previous overruling would not be inequitable if the overruling 
was judicious, i.e., if stare decisis was properly applied. 

66 The ideal solution might be a closer codperation between the judiciary and 
the legislatures whereby courts might have a more direct voice in suggesting 
legislative changes in existing law. See Cardozo, A Ministry of Justice (1921) 
35 Harv. L. Rev. 113. A significant step in this direction is the recent New York 
statute creating a State Judicial Council. See N. Y. Times, April 2, 1934, at 4. 
































1 See x Br. Comm. 130-31. 
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a recognition that in a more complex and economically interdependent 
society men are subject to forms of coercion no less real for being less 
tangible. Economic duress, or “ business compulsion ”,? has thus be- 
come the basis for the recovery of payments exacted unlawfully, al- 
though perhaps bona fide,’ in such circumstances that the immediate 
financial consequences of non-payment would have induced a reasonable 
man to submit.* 

This broader view of duress has now become well established in a 
wide range of situations where the threatened damage — the inter- 
ruption of production, or the loss of a sale, for example — is such as 
will fall upon the payor before he can obtain any judicial recognition 
of his rights. “ Duress of goods ”, where one wrongfully refuses to 
surrender property to the true owner save upon an unjust payment, 
seems the earliest form of economic compulsion recognized as a ground 
for this relief.© Although some judicial opinion would have confined 
the new concept to such detention of ‘chattels,® it has nevertheless been 
steadily expanded to include various circumstances in which money 
is given to forestall unlawful interference with the plaintiff’s financial 
opportunities. Thus, recovery has been allowed of money paid to 
prevent the serious loss which would be incurred through the interrup- 
tion of a going concern by a breach of contract,’ by the wrongful re- 
fusal of a public utility to furnish necessary service,* or by the destruc- 
tion or impairment of credit, whether by threatened fraudulent use of 
legal process, such as attachment,® or of a de facto power to expose 
the payor to bankruptcy.*° Some courts will likewise order restitution 
where, to insure the immediate marketability of his property, the owner 





2 See Duke v. Force, 120 Wash. 599, 621, 208 Pac. 67, 74 (1922). 

3 That the demand was made in good faith is no defense. See Young v. Hoag- 
land, 212 Cal. 426, 432, 298 Pac. 996, 997 (1931). 

4 Most courts would probably employ the objective standard of duress, although 
there is some tendency to adopt the purely subjective test of whether the particular 
plaintiff was coerced. Cf. Cribbs v. Sowle, 87 Mich. 340, 49 N. W. 587 (1891); 
Galusha v. Sherman, 105 Wis. 263, 81 N. W. 495 (1900). The subjective approach 
is taken by the civil law, and marked tendency toward it has been noted in the 
common law. See Pound, Interests of Personality (1915) 28 Harv. L. Rev. 343, 358. 

5 Maxwell v. Griswold, 10 How. 242 (U. S. 1850) ; Darling-Singer Lumber Co. 
v. Oriental Nav. Co., 127 Ore. 655, 272 Pac. 275 (1929); Guetzkow Bros. Co. v. 
Breese, 96 Wis. 591, 72 N. W. 45 (1897). 

6 Cf. De La Cuesta v. Insurance Co., 136 Pa. 62, 82, 20 Atl. 505, 506 (1890). 

7 Pittsburgh Steel Co. v. Hollingshead & Blei, 202 Ill. App. 177 (1917); Brown 
v. Worthington, 162 Mo. App. 508, 142 S. W. 1082 (1912); cf. Jung v. Gwin, 174 
La. 111, 139 So. 774 (1932). 

8 Indiana Gas Co. v. Anthony, 26 Ind. App. 307, 58 N. E. 868 (1900); Man- 
hattan Milling Co. v. Manhattan Gas & Elec. Co., 115 Kan. 712, 225 Pac. 86 (1924) ; 
Panton v. Duluth Gas & Water Co., 50 Minn. 175, 52 N. W. 527 (1892); American 
Brewing Co. v. St. Louis, 187 Mo. 367, 86 S. W. 129 (1904). 

® Chandler v. Sanger, 114 Mass. 364 (1874); Joannin v. Ogilvie, 49 Minn. 564, 
52 N. W. 217 (1892); Weber v. Kirkendall, 39 Neb. 193, 57 N. W. 1026 (1894) ; 
Adams v. Reeves, 68 N. C. 134 (1873) ; cf. Bertschinger v. Campbell, 99 Wash. 142, 
168 Pac. 977 (1917). 

10 Rowland v. Watson, 4 Cal. App. 476, 88 Pac. 495 (1906); cf. Weber v. 
Kirkendall, 39 Neb. 193, 57 N. W. 1026 (1894). 
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is forced to give a lienholder more than his due for the discharge of 
an encumbrance."* Similarly, the pressure upon the representative of 
an estate for prompt administration, both to conserve assets and to 
make them available to the living, has been held sufficient to establish 
as involuntary the payment of a fee unlawfully required as a condition 
of obtaining probate.’” 

On the other hand, the early indication was that the courts would 
refuse to recognize economic duress in situations where the payor would 
have had an opportunity to contest the other’s claim in a legal action 
before any loss could have been thrown upon him.'* Perhaps as much 
because of the Anglo-Saxon tendency to regard a lawsuit as a sporting 
contest, as because of the traditional common-law attitude that the 
court helps them who help themselves, the judges insisted that the 
plaintiff ought to have used the legal weapons first at hand, and that 
since such had been available, the compulsion had not been sufficient to 
justify his submitting to the illegal exaction.1* A ses@ee of recent de- 
cisions, however, apparently witnesses a refusal to place this limitation 
upon the concept of “ business compulsion ” in cases where defeat in 
the litigation would have rendered the payor subject to a penalty or 
forfeiture. 

The new doctrine first finds expression in a group of decisions holding 
that payments of a tax, which is later held illegal or unconstitutional, 
may be recovered when made to avoid heavy penalties which would 
have been imposed if the state had won its suit for collection.1* Whether 
the penalty be in the form of fine, imprisonment, or added tax, the 
compulsion thereby created seems clearly strong enough to justify 
quasi-contractual relief, although there is a substantial body of au- 





11 First Nat. Bank of David City v. Sargeant, 65 Neb. 594, 91 N. W. 595 (1902) ; 
Union Cent. Life Ins. Co. v. Erwin, 44 Okla. 768, 145 Pac. 1125 (1914). Contra: 
Crittenden v. Royce, 100 Conn. 617, 124 Atl. 215 (1924) ; cf. Smithwick v. Whitley, 
152 N. C. 369, 67 S. E. 913 (1910). 

12 Trower v. San Francisco, 152 Cal. 479, 92 Pac. 1025 (1907); Mearkle v. 
County of Hennepin, 44 Minn. 546, 47 N. W. 165 (1890); Malin v. Lamoure 
County, 27 N. D. 140, 145 N. W. 582 (1914). 

13 Cf. Benson v. Munroe, 7 Cush. 125 (Mass. 1851) ; Rosenfeld v. Boston Mut. 
Life Ins. Co., 222 Mass. 284, 110 N. E. 304 (1915). 

14 See Town Council v. Burnett, 34 Ala. 400, 404 (1859); Benson v. Munroe, 
7 Cush. 125, 131 (Mass. 1851). 

15 License taxes: Home Tel. Co. v. Los Angeles, 40 Cal. App. 492, 181 Pac. 100 
(1919) ; Walsh v. Denver, 11 Colo. App. 523, 53 Pac. 458 (1898) ; Hill v. District of 
Columbia, 18 D. C. 481 (1889) ; Harvey v. Boyd & Olney, 42 Ill. 336 (1866); New- 
mann v. City of Lacrosse, 94 Wis. 103, 68 N. W. 654 (1896). Property taxes: Ward 
v. Love County, 253 U. S. 17 (1920); Bank of Holyrood v. Kottman, 132 Kan. 
593, 296 Pac. 357 (1931); Chicago, M. & P. S. Ry. v. Bowman County, 31 N. D. 
150, 153 N. W. 986 (1915) ; San Antonio v. Grayburg, 259 S. W. 985 (Tex. Civ. App. 
1924) ; National Metal Edge Box Co. v. Readsboro, 94 Yt. 405, 111 Atl. 386 (1920). 
Securities tax: Union Pac. Ry. v. Public Service Comm. of Mo., 248 U. S. 67 (1918) ; 
Chicago & E. Ill. Ry. v. Miller, 309 Ill. 257, 140 N. E. 823 (1923). Sales tax: 
Standard Oil Co. v. City of Moberly, 324 Mo. 577, 33 S, W.(2d) 157 (1930). Ins 
come tax: Ratterman v. Express Co., 49 Ohio St. 608, 32 N. E. 754 (1892). Import 
duty: Robertson v. Frank Bros. Co., 132 U.S. 17 (1889). Franchise tax: St. Johns 
El. Co. v. St. Augustine, 81 Fla. 588, 88 So. 387 (1921). 
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thority to the contrary.° Moreover, at least one jurisdiction has cor- 
rectly recognized the essential similarity of the situation where payment 
was made to obtain a discount, and has ordered restitution as in a case 
of fine.‘7 As usual, however, where a new rationale of decision has 
not yet been developed, the courts attempt distinctions based on elements 
of minor importance. Thus, Illinois has held that license fees paid 
for fear of a penalty are recoverable as involuntary,’* while taxes on 
real estate are not.1® On the other hand, decisions allowing recovery 
where the tax and penalty immediately become a lien upon the as- 
sessed property may not represent so distinct a departure from stricter 
ideas, since an interest in free marketability may be interfered with 
and a loss thus occasioned before suit.?° 

The enactment in many states of statutes providing for the return 
of unlawfully exacted taxes ** tends to limit the practical significance 
of this type of case.** The vitality of the doctrine enunciated, however, 
is attested by the appearance of a new group of decisions involving busi- 
ness relationships wherein the courts, although without taking much 
notice of the earlier analogous authority,** have recognized the same 
element of forfeiture as constituting duress. Thus, the California court 
has granted recovery of payments made by stockholders under an as- 
sessment imposed by those claiming to be the lawful board of directors, 





16 License taxes: Town Council v. Burnett, 34 Ala. 400 (1859); City of Helena 
v. Dwyer, 65 Ark. 155, 45 S. W. 349 (1898) ; Mayor v. Wicks, 2 Marv. 297, 43 Atl. 
173 (Del. 1896) ; City of Morganfield v. Wathen, 202 Ky. 641, 261 S. W. 12 (1924) ; 
Schmittler v. Sunflower County, 156 Miss. 227, 125 So. 534 (1930); Schoenfield v. 
Bradfield, 16 Pa. Super. 165 (1901) ; C. & J. Michel Brewing Co. v. State, 19 S. D. 
302, 103 N. W. 40 (1905). Property taxes: Brimson v. Board of Directors, 107 Ark. 
24, 153 S. W. 828 (1913); City of Covington v. Lovell & Buffington Tobacco Co., 
204 Ky. 40, 263 S. W. 676 (1924); Baker v. Big Rapids, 65 Mich. 76 (1887); Cin- 
cinnati, N. O. & T. P. R. R. v. Hamilton County, 120 Tenn. 1, 113 S. W. 361 (1908) ; 
Philips v. Portsmouth, 115 Va. 180, 78 S. E. 651 (1913). Excise tax: Brumagin 
v. Tillinghast, 18 Cal. 265 (1861). Paving assessment: Hopkins v. Butte, 16 Mont. 
103, 40 Pac. 171 (1895). 

17 Stowe v. Town of Stowe, 70 Vt. 609, 41 Atl. 1024 (1898). But cf. Morris v. 
Mayor of Baltimore, 5 Gill 244 (Md. 1847); Lee v. Inhabitants of Templeton, 13 
Gray 476 (Mass. 1859). Compare Bush v. Beloit, 105 Kan. 79, 181 Pac. 615 (1919), 
with Bank of Holyrood v. Kottman, 132 Kan. 593, 296 Pac. 357 (1931). 

18 Harvey v. Boyd & Olney, 42 Ill. 336 (1866) ; Chicago v. Sperbeck, 69 Ill. App. 
562 (1897). But cf. Rohde v. Chicago, 254 Ill. App: 590 (1929). 

19 School of Domestic Arts & Science v. Harding, 331 Ill. 330, 163 N. E. 15 
(1928), (1929) 9 B. U. L. Rev. 62, (1929) 29 Cor. L. Rev. 227, (1929) 14 Corn. 
L. Q. 368, (1929) 23 Ix. L. REv. 821; cf. Illinois Merchants’ Trust Co. v. Harvey, 
335 Ill. 284, 167 N. E. 69 (1929). 

20 Cf. Underwood Typewriter Co. v. Chamberlain, 92 Conn. 199, 102 Atl. 600 
(1917) ; Adrico Realty Co. v. New York, 250 N. Y. 29, 164 N. E. 732 (1928). But 
cf. Crittenden v. Royce, 100 Conn. 617, 124 Atl. 215 (1924). 

21 See, e.g., ALA. Cope (Michie, 1928) § 3144; Ariz. Cope (Struckmeyer, 1928) 
§ 3136; Itz. Rev. Stat. (Cahill, 1933) c. 120, §179; Mont. Rev. Cope (Choate, 
Supp. 1927) § 2269; Nes. Comp. Star. (1929) § 77-1923. 

22 The tendency of the courts to restrict the application of the new remedies, 
however, leaves many cases to be governed by the common law. See Field, Re- 
covery of Illegal and Unconstitutional Taxes (1932) 45 Harv. L. Rev. 501, 509. 
But cf. Winzer v. City of Burlington, 68 Iowa 279 (1886). 

23 But see Young v. Hoagland, 212 Cal. 426, 430, 298 Pac. 996, 997 (1931); 
Still v. Equitable Life Ins. Ass’n, 165 Tenn. 224, 232, 54 S. W.(2d) 947 (1932). 
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on the ground that the latter, had their claim proved well founded, could 
have sold the plaintiffs’ stock for refusal to meet the assessment.”* 
Likewise, in a Washington case, one who had made considerable im- 
provements on land which he had contracted to purchase and to pay 
for in installments was allowed to regain excessive interest extorted 
by fear of forfeiture provisions contained in the agreement.” Where, 
however, an extra payment, which was not due under the parties’ con- 
tract, was given for the exercise of a profitable option, the same court 
denied relief, and sought to distinguish the prior decision on the ground 
that payment was there made to protect a capital investment.2® The 
distinction carries little persuasiveness, for the protection of a con- 
tract right to a profitable opportunity seems to involve as much com- 
pulsion as the safeguarding of any other business interest. 

In a Pennsylvania case *” a buyer of wax claimed that the shipment 
made was of inferior quality, and sent it back, but attached a draft 
for the amount of damages claimed by him for breach of contract. Had 
the property in the wax not yet passed, a typical instance of “ duress 
of goods ” ** would be presented; but on the court’s assumption that 
the title had been transferred, the case is clearly one of compulsion by 
penalty. If left for any substantial time in the hands of the carrier 
the goods would have greatly deteriorated; hence the seller paid the 
draft in order to obtain the wax for resale and avoid the possibility 
that, should an action on the contract be decided adversely to him, he 
would lose not only such damages as might be assessed but also the 
value of the goods. In a subsequent action for quasi-contractual re- 
lief, therefore, the court held the payment to have been involuntary. 

Life insurance contracts wherein the insurer waives further pay- 
ment of premiums if the assured becomes totally disabled present what 
may become the most litigated instance of duress under threat of 
penalty. Where the company wrongfully contests the assured’s claim of 
total disability, and demands continued premiums on pain of for- 
feiture of the policy, several jurisdictions have held the premiums to 
have been involuntary payments.?® Cases in which recovery has been 





24 Young v. Hoagland, 212 Cal. 426, 298 Pac. 996 (1931). 

25 Sunset Copper Co. v. Black, 115 Wash. 132, 196 Pac. 640 (1921). Accord: 
Ferguson v. Associated Oil Co., 24 Pac.(2d) 82 (Wash. 1933). Although in these 
cases the payee’s demand was possibly not bona fide, and created a cloud on title, 
the compulsion involved does not seem to be that of threatened breach of contract 
or interference with marketability. Compare cases cited in notes 7 and 11, supra. 
It does not appear in either instance that the plaintiff desired to sell, and since in 
both cases the payor was in possession, a legal action would have been necessary 
to enforce any forfeiture. 

26 Jacobson v. Nicholas, 155 Wash. 234, 283 Pac. 684 (1930). 

( 27 Carhill Petroleum Co. v. Ennis-Bayard Petroleum Co., 81 Pa. Super. 486 
1923). 

28 See cases cited in note 5, supra. 

29 Wenstrom v. Aetna Life Ins. Co., 55 N. D. 647, 215 N. W. 93 (1928); Fed- 
eral Life Ins. Co. v. Lewis, 76 Okla. 142, 183 Pac. 975 (1919); Still v. Equitable 
Life Ins. Ass’n, 165 Tenn. 224, 54 S. W.(2d) 947 (1932). 
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denied *° seem to show unfair disregard of the pressure put upon the 
policyholder, who probably cannot obtain other insurance and must 
otherwise be content to bequeath to his dependents a right of action. 

These situations, all involving the fear of a punitive loss, must be dis- 
tinguished from those in which the payment was made clearly under 
mistake of law, the payor believing the other’s demand to be lawful 
and not acting because of the threat of a prospective penalty. In the 
latter case probably no court would grant recovery.** It is true that 
payments made to avoid a possible forfeiture involve an element some- 
what akin to mistake of law, since the payor yields because he is in 
doubt of his legal rights. The fact remains, however, that he has not 
paid unquestioningly, as one fulfilling a recognized legal obligation, 
but under compulsion; furthermore, the harsh and unrealistic char- 
_ acter of the doctrine of mistake of law does not recommend its 
extension.*? 

To grant recovery of money paid to avoid a penalty seems thoroughly 
consistent with the equitable character of quasi-contractual relief in 
cases of duress generally,** founded as it is upon the inadequacy of the 
legal remedy regarded as of the time of payment.** So far as this in- 
adequacy arises from the uncertainty surrounding the parties’ legal 
rights, by reason of which the payor is constrained to feel that com- 
plete resistance to the other’s demand offers too much risk, it might 
be overcome by the use of the injunction,*° or the declaratory judgment.** 





80 Aetna Life Ins. Co. v. Thomas, 144 So. 50 (Miss. 1932); Featherstone v. 
Stonewall Life Ins. Co., 165 Miss. 164, 147 So. 305 (1933). The Mississippi court 
placed its chief reliance on a Massachusetts case in which the payment of a higher 
premium than that due on a policy was held to have been voluntary, although 
made in fear of forfeiture. Rosenfeld v. Boston Mut. Life Ins. Co., 222 Mass. 
284, 110 N. E. 304 (1915). Accord: Richards v. Security Mut. Life Ins. Co., 230 
Mass. 320, 119 N. E. 744 (1918). 

81 Cf. Town of Ligonier v. Ackerman, 46 Ind. 552 (1874); Blackwell v. Gas- 
tonia, 181 N. C. 378, 107 S. E. 218 (1921) ; Mayor of Richmond v. Judah, 5 Leigh 
305 (Va. 1834). This line of authority, as well as the fear of too sanguine ex- 
penditure of the collected funds by the state, may have been factors in the insistence 
of some courts on protest at the time of payment in order to obtain recovery in 
tax cases. Cf. United States v. Cuba Mail S. S. Co., 200 U. S. 488 (1906); Beer 
v. Moffatt, 192 Fed. 984 (C.C. D. N. J. 1912). But cf. Woodmere Cemetery Ass’n 
v. Township of Springwells, 130 Mich. 466, 90 N. W. 277 (1902); see Note (1919) 
33 Harv. L. Rev. 318. Some tax recovery statutes require such protest. See, e.g., 
Int. Rev. Strat. (Cahill, 1933) c. 120, §179; Nes. Comp. Stat. (1929) §$77- 
1923. Cf. Arizona Eastern R. R. v. Graham County, 20 Ariz. 257, 179 Pac. 959 
(1919). 

82 See Note (1919) 32 Harv. L. Rev. 283, 285. 

88 See Hillwig v. Boyer, 81 Cal. App. 763, 771, 254 Pac. 662, 665 (1927); 
Woopwarp, Quasi-Contracts (1913) § 6. 

84 Where there is a reasonably adequate way of avoiding a penalty, as by filing 
a bond, recovery should be denied to one who fails to take advantage thereof. Cf. 
Carton v. Commissioners, 10 Wyo. 416, 69 Pac. 1013 (1902). 

85 Cf. Rosenfeld v. Boston Mut. Life Ins. Co., 222 Mass. 284, 110 N. E. 304 
(1915). However, an injunction against the collection of a tax may be denied on 
grounds of public policy. Cf. Kendrick v. A. Y. & Minnie Mining & Milling Co., 
63 Colo. 214, 164 Pac. 1161 (1917) ; 4 Coorey, TAXATION (4th ed. 1924) § 1640. 

86 The Uniform Declaratory Judgment Act had been adopted in eighteen states 
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But this possibility of contesting the payee’s claim at the outset may also 
be inadequate, because the necessary lapse of time is likely to mean an in- 
creasingly severe forfeiture in‘the event of defeat; indeed, in some tax 
cases the law provides that delay shall automatically multiply the size of 
the possible penalty.*” And neither the injunction nor the declaratory 
judgment can always be counted on to afford speedy enough relief to meet 
this latter objection. Moreover, aside from considerations of legal sym- 
metry, it seems neither just nor economically desirable that one should 
have to risk a serious ** fine upon the outcome of uncertain litigation.*® 
Of course, the courts must protect themselves from those urging trivial 
causes or seeking escape from unfavorable bargains, but it is difficult 
to see how the determination of claims for payments made under com- 
pulsion of penalty would represent any undue increase in litigation.” 
If the payor should refuse the demand, a court contest would probably 
follow anyway, and the possibility of avoiding wasteful forfeitures 
would then be lost. In the absence of completely adequate preventive 
relief, the quasi-contractual remedy offers the least costly technique 
of disposing of these disputes. 



























RECOGNITION OF LEGAL RIGHTS IN IpEAs. — Whether or not there 
can be property in ideas has long presented a tempting problem for the 
jurist,’ but the discussion has frequently reduced itself to a quibble over 
terms. Undeniably the law now recognizes certain individual rights in 
the use o¥intellectual creations for the originator’s economic gain. The 
problem immediately confronting the courts is, therefore, not one of 
legal metaphysics, but rather the determination of the proper extent of 
this protection Wwith reference not only to the conflict between indi- 
vidual interests and the social policy favoring the free dissemination of 















in 1931. See HanpBoox or Nat. Conr. or Comm’rs on Unie. StaTe Laws (1931) 
534. The declaratory judgment will supplement the injunction where there is 
technically an adequate remedy at law. See Borchard, Judicial Relief for Peril 
and Insecurity (1932) 45 Harv. L. REv. 793. 

87 Cf. Adrico Realty Co. v. New York, 250 N. Y. 29, 164 N. E. 732 (1928). 

88 The threatened forfeiture must be heavy, if duress is to be found. Thus, 
liability for the prevailing rate of interest in case of failure to pay would be in- 
sufficient compulsion. Cf. Beck v. State, 196 Wis. 242, 219 N. W. 197 (1928), cert. 
denied, 278 U. S. 639 (1928). But where a fine of $30,000 would be imposed for 
nonpayment of a tax of $300, the situation would seem’ clearly one for quasi- 
contractual relief; the court, however, denied recovery. See Benson v. Munroe, 7 
Cush. 125 (Mass. 1851). 

89 To bar all possibility of quasi-contractual relief will not encourage prompt 
payment of taxes in doubtful instances, and prevents the avoidance of economically 
wasteful forfeitures. 

40 But see De La Cuesta v. Insurance Co., 136 Pa. 62, 83, 20 Atl. 505, 507 
(1890). 


1 See Brand, Common Law “ Propegty in Notion” (1912) 1 BENCH AND BaR 
(N.s.) 100; Notes (1912) 1 BENCH ne Bar (N.S.) 99; (1919) 19 Cor. L. Rev. 
2333 (1906) 20 Harv. L. Rev. 143; (1928) 42 id. 254; (1927) 25 Mic. L. Rev. 
886; (1930) 14 Minn. L. REv. 537. 






























Rint atari ioe 








1420 HARVARD LAW REVIEW [Vol. 47 


thought, but also with regard to the practical difficulties of defining 
rights in mental abstractions. 

Cases where protection was sought for business schemes, as for a plan 
of operation or a method of conveying information, have marked the 
outstanding point of conflict in this field. Because of the immediate 
economic value of such ideas and their similarity to presently protected 
ideal interests, legal recognition has been persistently sought, and it has 
been, on the whole, as consistently denied. 

If original, the written exposition of a scheme is, of course, entitled 
to copyright, at common law before publication, and by statute even 
after publication.? But the copyright law is of little aid where the real 
economic value of the idea is in its application; in such cases all that is 
forbidden is a substantial copying of the writing. The opinions have 
explained that copyright does not protect abstract ideas, but only the 
particular aggregation of words or other media of expression.* This, 
however, seems to becloud the true line of distinction. Both at common 
law and by statute the composer of music can prevent not only the copy- 
ing of the notation of his work in sheet form)but also its reproduction 
by mechanical means in the form of sound waves.* Similarly, the rights 
of the novelist are not confined to his writingyfor he is protected against 
the expression of his creation on stage or screen.© The obstacle to copy- 
right protection of business methods seems to be not that they are ab- 
stract, but that the rights accorded by copyright have been restricted 
by considerations of policy. Even where the sole end of the idea is con- 
templation or entertainment, there apparently must be a copying of the 
pattern of expression before the law will interfere; but relief has been 
given although there were extensive alterations in the composition.*y That 
rights are apparently more limited in the case of business schemes is 
probably because they have a practical value and there is less room to 
prohibit copying of the collocation of thought without taking the basic 





2 Almost any writing will be given copyright protection if it involves some 
element of originality in thought, expression, or arrangement. See, e.g., Ladd v. 
Oxnard, 75 Fed. 703 (C. C. D. Mass. 1896) (books of symbolic credit ratings) ; 
American Code Co. v. Bensinger, 282 Fed. 829 (C. C. A. 2d, 1922) (telegraphic 
code system); Nutt v. National Inst. Inc. for the Improvement of Memory, 
31 F.(2d) 236 (C. C. A. 2d, 1929) (lectures on how to improve memory) ; Jenkins 
v. News Syndicate Co., 128 Misc. 284, 219 N. Y. Supp. 196 (1926) (plan for series 
of society articles; common law). Cases illustrating the diversity of the subject 
matter of copyright are collected in Rogers, The Subject Matter of Copyright 
(1920) 68 U. or Pa. L. Rev. 215; (1926) 40 Harv. L. Rev. 132; (1922) 6 Minn. L. 
REv. 319. 

8 See Eichel v. Marcin, 241 Fed. 404, 408 (S. D. N. Y. 1913) ; Carter v. Bailey, 
64 Me. 458, 461 (1874) ; Jefferys v. Boosey, 4 H. L. Cas. 815, 867 (1854). 

4 See Note (1922) 35 Harv. L. Rev. 600, 601. 35 SratT. 1075 (1909), 17 
U. S. C. $1(e) (1926), abrogated the decision in White-Smith Music Pub. Co. 
v. Apollo Co., 209 U. S. 1 (1908), holding that there was no such right under the 
previously existing statute. 

5 Kalem Co. v. Harper Bros., 222 us. 55 (1911); Dam v. Kirk LaShelie Co., 
175 Fed. go2 (C. C. A. 2d, 1910) ; see Wett, Copyricut (1917) 30, 386. 

6 Cf. Dam v. Kirk LaShelle Co., 175 Fed. 902 (C. C. A. 2d, 1910) ; Simonton v. 
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idea itself out of general use. Thus, where the writing is a description 
of an idea designed essentially for application, as of a system of book- 
keeping or shorthand, others can write an explanation of the same plan 
in different form,’ and, of course, can freely employ the method in prac- 
tice.6 Or, if the novelty of the work lies in a mode of expression, as in 
the use of symbols for a “consolidated freight tariff schedule”’,® the 
creator cannot establish infringement unless there has been an almost 
literal copying both of the idea expressed and the manner of express- 
ing it.’° 

The originator of a plan or technique has fared little better when he 
has sought protection in the patent system. While the inventor had no 
rights at common law as broad as the author’s copyright," statutes give 
the patentee a monopoly of limited duration in the use of his ideas, 
even as against one who, achieves the same creation independently.'* 
But the subject matter of patents is severely restricted, both by the 
statutory classification of “arts, machines, manufactures, and compo- 
sitions of matter ”’,’* and the judicial application thereof. Three of the 
four classes of, patentable devices require that the idea has been em- 
bodied in some’ tangible form, but the granting of patents for processes, 
as “arts ’, shows that this is not a sine qua non of legal recognition. 
Clearly the inventor can patent a process involving the application of 
elemental forces or chemical principles,'* and it is now. established that 
the process is patentable though it involves mere mechanical readjust- 
ments in a material object,’* at least if it can be performed other than by 





Gordon, 12 F.(2d) 116 (S. D. N. Y. 1925); see Notes (1930) 15 Corn L. Q. 633; 
(1931) 44 Harv. L. REv. 628, 632. 

7 Griggs v. Perrin, 49 Fed. 15 (C. C. N. D. N. Y. 1892); Brief English Sys- 
tems v. Owen, 48 F.(2d) 555 (C. C. A. 2d, 1931) (systems of shorthand). 

8 Baker v. Selden, 101 U. S. 99 (1879) (system of bookkeeping) ; Mutual Ad- 
vertising Co. v. Refo, 76 Fed. 961 (C. C. D. S. C. 1896) (plan for use of trading 
coupons). 

® Guthrie v. Curlett, 36 F.(2d) 694 (C. C. A. 2d, 1929). 

10 Perris v. Hexamer, 99 U. S. 674 (1878) (fire risk maps); S. S. White Dental 
Co. v. Sibley, 38 Fed. 751 (C. C. E. D. Pa. 1889) (dental charts to facilitate or- 
dering of artificial teeth) ; Burnell v. Chown, 69 Fed. 993 (N. D. Ohio 1895) (credit 
rating books) ; Chautauqua School of Nursing v. National School of Nursing, 238 
Fed. 151 (C. C. A. 2d, 1916) (method of illustrating technique of hypodermic in- 
jections). Compare, however, the cases in which the copying was deemed suf- 
ficient to constitute infringement. Edwards & Deutsch Lithographing Co. v. 
Boorman, 15 F.(2d) 35 (C. C. A. 7th, 1926) (interest and discount teller); D. P. 
Anderson & Co., Ltd. v. The Lieber Code Co., [1917] 2 K. B. 469 (telegraphic 
code) ; and cases cited in note 2, supra. 

11 See Morton v. New York Eye Infirmary, Fed. Cas. No. 9,865, at 881 (C. C. 
S.D. N. Y. 1862) ; Millar v. Taylor, 4 Burr. 2303, 2348 (1769). The inventor found 
a somewhat analogous protection under the doctrine of trade secrets, however. See 
note 32, infra. 

12 See 1 Rosprnson, PATENTS (1890) 45. 

18 29 Stat. 692 (1897), 35 U. S. C. $31 (1926). 

14 Cochrane v. Deener, 94 U. S. 780 (1876); Tilghman v. Proctor, 102 U. S. 
707 (1880), overruling Mitchell v. Tilghman, 19 Wall. 287 (U. S. 1873); The Tele- 
phone Cases, 126 U. S. 1 (1887) ; Dick v. Lederle Antitoxin Laboratories, 43 F.(2d) 
628 (S. D. N. Y. 1930); see 1 WALKER, Patents (6th ed. 1929) 25. 

15 Expanded Metal Co. v. Bradford, 214 U. S. 366 (1909) ; Eastern Paper-Bag 
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a particular machine.’* Since such processes have no permanent cor- 
poreal expression and are perceptible only through the performance of 
the series of acts which they comprise, it is difficult to approve the logic 
of the courts in refusing protection to business schemes on the ground 
that a mere abstraction is not patentable.‘* There seems no reason in 
the nature of things why any technique possessing the required attri- 
butes of reduction to useful practice, novelty, and invertive genius ** 
should not be open to patent as an “ art”, but the cases apparently re- 
quire that the process produce some physical or chemical effect. Thus, 
protection has been refused systems of account-checking in restaurants,’® 
of insuring business against losses from bad debts,?° and of sending and 
checking business cables by a numerical code.” Some decisions have 
expressly declared that such ideas do not constitute patentable subject 
matter; ?* others have evaded the issue by simply refusing to find any 





Co. v. Standard Paper-Bag Co., 30 Fed. 63 (C. C. D. Mass. 1887); see David E. 
Kennedy Inc. v. Beaver Tile & Specialty Co., 232 Fed. 477, 478 (S. D. N. Y. 1916). 
But cf. Forncrook v. Root, 21 Fed. 328 (C. C. N. D. Ohio 1884). 

16 It has been said that a process cannot be patented if it can only be performed 
by a particular machine, but there seems no reason why this should be true unless 
the term “ process ” is used in its passive sense to indicate a mere abstract function 
or result. See Whitney, Patentable Processes (1905) 19 Harv. L. REv. 30, 41, 48. 
A patent, however, is for a means, not a result. Risdon Locomotive Works v. 
Medart, 158 U. S.-68 (1895); see Westinghouse v. Boyden Power Brake Co., 
170 U. S. 537, 556 (1898). 

17 See Fowler v. New York, 121 Fed. 747, 748 (C. C. A. 2d, 1903); Hotel 
Security Checking Co. v. Lorraine Co., 160 Fed. 467, 469 (C. C. A. 2d, 1908) ; 
Note (1910) 24 L. R.A. (Ns.) 665. 

18 As to the factual requirements of patentability, see 1 Roprnson, PATENTS 
(1890) 101 et seg.; Plaisted, What is Invention? (1932) 14 J. Patent Orrice Soc. 
328; (1927) 11 Munn. L. Rev. 476. The idea need not have been actually put 
into successful use at the time the patent is granted, however, provided its prac- 
ticability is sufficiently clear. See The Telephone Cases, 126 U. S. 1, 535 (1887); 
Expanded Metal Co. v. Bradford, 214 U. S. 366, 383 (1909). 

19 Hotel Security Checking Co. v. Lorraine Co., 160 Fed. 467 (C. C. A. 2d, 
1908). 

20 United States Credit System Co. v. American Indemnity Co., 51 Fed. 751 
(N. D. Ill. 1892) ; United States Credit System Co. v. American Credit Indemnity 
Co., 53 Fed. 818 (S. D. N. Y. 1893), aff'd, 59 Fed. 139 (C. C. A. 2d, 1893). 

21 Berardini v. Tocci, 190 Fed. 329 (S. D. N. Y. 1911), aff'd, 200 Fed. 1021 
(C. C. A. 2d, 1912). 

22 United States Credit System Co. v. American Credit Indemnity Co., 53 Fed. 
818 (S. D. N. Y. 1893) ; Fowler v. New York, 121 Fed. 747 (C. C. A. 2d, 1903); 
Hotel Security Checking Co. v. Lorraine Co., 160 Fed. 467 (C. C. A. 2d, 1908) ; 
Berardini v. Tocci, 190 Fed. 329 (S. D. N. Y. 1911), aff'd, 200 Fed. to21 (C. C. A. 
2d, 1912) ; Guthrie v. Curlett, 10 F.(2d) 725 (C. C. A. 2d, 1926). None of these 
cases was rested solely on lack of patentable subject matter; each was supported by 
arguments of lack of novelty and invention. But although actual decisions that a 
business method or plan cannot be patented are not very strong, and have apparently 
been limited to the Second Circuit, the hostility of the courts is revealed in their re- 
fusal to find any patentable novelty. See note 23, infra. And it has been generally 
assumed that such “arts” are not patentable. See 1 Rosprnson, PATENTS 250; I 
WALKER, PATENTS 26. There seems some slight authority the other way, as in 
Kneass v. The Schuykill Bank, Fed. Cas. No. 7,875 (C. C. Pa. 1820), where the 
court sustained a patent for a plan of printing on the back of bank notes in order to 
deter counterfeiting. In Johnson v. Johnston, 60 Fed. 618 (C. C. W. D. Pa. 1894), 
the court upheld as a patent for a “ manufacture ” a claim for an improved index 
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patentable novelty or invention.** A further refinement of the latter 
basis of decision is illustrated in Guthrie. v. Curlett,?* where a patent 
was refused for a system of symbols to indicate freight tariffs *° be- 
cause it employed no novel means, although it has long been settled that 
if a process is otherwise patentable, the means employed need not be 
original.*° 

The only protection afforded by the patent law to ideas not within the 
courts’ conception of “‘ processes ” thus reduces to situations where the 
scheme calls for the use of some tangible article, ordinarily a printed 
form, which may be patented as a “ manufacture”. A valid patent can- 
not be obtained if the printed device merely comprises an arrangement 
of reading matter,”’ or a collocation of points and lines as in a record 
book.”* But if it involves unique structural features and a physical in- 
terrelationship of parts, as in transfer tickets with detachable coupons,”® 
or sales-slip books interleaved with carbons,*° it may be patented, thus 
providing some indirect protection for the system in which it is employed. 

If the law has only grudgingly recognized the rights of the thinker in 
his original schemes, equity has been more generous. Even equitable 








involving the printing of letters representing names, with the pages on which they 
were to be found, across the top of each page. If patentable at all, however, the 
new idea would seem to be a process, for particular indices would presumably vary. 
The grounds for excluding business methods from the patent system become particu- 
larly hard to grasp when it is noted that in most of the cases where patents have 
been sustained for printed matter, their only novelty and value lay in their use in 
connection with some business system. See notes 29, 30, infra. 

23 United States Credit System Co. v. American Indemnity Co., 51 Fed. 751 
(N. D. Ill. 1892) ; United States Credit System Co. v. American Credit Indemnity 
Co., 59 Fed. 139 (C. C. A. 2d, 1893) ; Hocke v. New York Cent. & H. R. R., 122 
Fed. 467 (C. C. A. 2d, 1903); In re Holmes, 37 F.(2d) 440 (C. C. P. A. 1930) ; 
In re Malcolm, 56 F. (2d) 876 (C. C. P. A. 1932); cf. Jacobs v. Baker, 7 Wall. 295 
(U. S. 1868). 

24 10 F.(2d) 725 (C. C. A. 2d, 1926). 

25 Compare note 9, supra. 

26 New Process Fermentation Co. v. Maus, 122 U. S. 413 (1887); a 
Steel Co. v. Cambria Iron Co., 185 U. S. 403 (1902); see Eyre, L. C. J., in 
Boulton and Watt v. Bull, 2 H. Black., 463, 491 (1795); 1 RoBINsoN, PATENTS 
242-44. 

27 Flint v. G. R. Leonard & Co., 27 F.(2d) 215 (C. C. A. 7th, 1928); In re 
Russell, 48 F.(2d) 668 (C. C. P. A. 1931). Contra: Johnson v. Johnston, 60 Fed. 
618 (W. D. Pa. 1894) semble. 

28 In re Reeves, 62 F.(2d) 199 (C. C. P. A. 1932); cf. Ex parte Dixon, Fed. 
Cas. No. 3,927 (C. C. D. C. 1860); In re Taylor, 31 App. D. C. 529 (1908) (no 
patentable novelty) ; see Weisman, The Patentability of Printed Matter (1932) 14 
J. Patent OFFIcE Soc. 921, 922-23. 

29 Cincinnati Traction Co. v. Pope, 210 Fed. 443 (C. C. A. 6th, 1913). In 
Rand, McNally & Co. v. Exchange Scrip-Book Co., 187 Fed. 984 (C. C. A. 7th, 
1911), the court treated railway scrip-books as falling in the same classification, 
though the only novelty lay in printing the coupons in units of money instead of 
miles. Compare cases cited in notes 27, 28, supra. The patent was later held 
invalid on the ground of anticipation. Exchange Scrip-Book Co. v. Rand, McNally 
& Co., 203 Fed. 278 (C. C. A. 7th, 1913). 

30 Carter & Co., Ltd. v. Wollschlaeger, 53 Fed. 573 (N. D. N. Y. 1892). 
Accord: Waring v. Johnson, 6 Fed. 500 (S. D. N. Y. 1881) (checkbook) ; Dugan 
v. Gregg, 48 Fed. 227 (C. C. S. D. N. Y. 1891) (unique attachment of index to 
book) ; Benjamin Menu Card Co. v. Rand, McNally & Co., 210 Fed. 285 (N. D. 
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_relief, however, has not been given against appropriation of mental con- 
ceptions alone. Although a plan having immediate economic value was 
disclosed in confidence, relief is apparently conditioned upon a require- 
ment similar to that of “ reduction to practice’ under the patent sys- 
tem.** But where a plan or technique is employed in a going concern 
or is otherwise sufficiently definite, and guarded as a “ trade secret”, 
the proprietor is given a remedy against its disclosure and use in breach 
of contract or confidence, or by one obtaining the idea with knowledge 
of such breach.*? Equally familiar is the jurisdiction exercised under 
the doctrines of trade-marks, trade names, and unfair competition to 
prevent the appropriation of ideas incorporated in a design, name, or 
nonessential feature of a product so as to deceive the public and divert 
the business of the prior user.** 

Nor has equity limited itself to these established principles in its protec- 
tion of ideas. In recent years there have developed new extensions of the 
doctrine of unfair competition, based on the theory that one may not 
appropriate as his own the product of another’s labor. Thus, railroads 





Ill. 1894) (combination of menu and detachable meal check); Carter Crume Co. 
v. American Sales Book Co., 124 Fed. 903 (C. C. W. D. N. Y. 1903) (sales books) ; 
Library Bureau v. Fred Macey Co., 148 Fed. 380 (C. C. A. 1st, 1906) (card index) ; 
Mitchell v. International Tailoring Co., 170 Fed. 91 (S. D. N. Y. 1909) (adver- 
tising folder with detachable gift picture). In Thomson v. Citizens Nat. Bank of 
Fargo, 53 Fed. 250 (C. C. A. 8th, 1892), and Safeguard Account Co. v. Wellington, 
86 Fed. 146 (C. C. D. Mass. 1898), the courts protected patents for ledger books 
whose only novelty lay in creases or perforations to facilitate folding or tearing 
in connection with a certain system of bookkeeping; in Time Saver Co. v. Stam- 
ford Trust Co., 176 Fed. 358 (C. C. A. 2d, 1910), however, a patent for a similar 
device was held void for want of novelty. In other cases, supra, the line between 
protection of a system and of the means for carrying it out likewise becomes almost 
indistinguishable. 

31 Cf. Bristol v. Equitable Life Assur. Soc., 52 Hun 161, 5 N. Y. Supp. 131 
(1889), aff'd, 132 N. Y. 264, 30 N. E. 506 (1892) (system of selling life insurance) ; 
Haskins v. Ryan, 71 N. J. Eq. 575, 64 Atl. 436 (1906), aff'd, 75 N. J. Eq. 623, 73 
Atl. 1118 (1909), amended bill dismissed, 75 N. J. Eq. 330, 78 Atl. 566 (1908) 
(plan for organizing the lead industry) ; Universal Sav. Corp. v. Morris Plan Co., 
234 Fed. 382 (S. D. N. Y. 1916) (plan of industrial banking); Stein v. Morris, 
120 Va. 390, 91 S. E. 177 (1917) (same); Moore v. Ford Motor Co., 28 F.(2d) 
529 (S. D. N. Y. 1928), (1929) 27 Micu. L. Rev. 708, (1929) 7 N. C. L. Rev. 318 
(weekly payment sales scheme). The courts here talked of absence of any breach 
of confidence, but this does not seem to have been the ratio decidendi, nor can it 
be accepted as true, in any realistic sense, ofall the cases. 

32 Peabody v. Norfolk, 98. Mass. 452 (1868) (manufacturing process) ; Saloman 
v. Hertz, 40 N. J. Eq. 400, 2 Atl. 379 (1885) (tanning process); Simmons Hard- 
ware Co. v. Waibel, 1 S. D. 488, 47 N. W. 814 (1891) (code of price symbols). 
The plan or scheme must have been kept secret though reduced to practice. See 
Hamilton Mfg. Co. v. Tubbs Mfg. Co., 216 Fed. 401 (C. C. W. D. Mich. 1908) ; 
Hughes v. West Pub. Co., 225 Ill. App. 58 (1922). Conflicting views as to the 
basis of trade secret protection are supported in Notes (1919) 19 Cov. L. REv. 233, 
which classifies it as a form of the doctrine of unfair competition, and (1928) 42 
Harv. L. Rev. 254, which adopts the property theory. 

33 See, e.g., Celluloid Mfg. Co. v. Read, 47 Fed. 712 (D. Conn. 1891) (trade- 
mark) ; American Waltham Watch Co. v. United States Watch Co., 173 Mass. 85, 
53 N. E. 141 (1899) (trade name); Rushmore v. Manhattan Screw & Stamping 
Works, 163 Fed. 939 (C. C. A. 2d, 1908); Flagg Mfg. Co. v. Holway, 178 Mass. 
83, 59 N. E. 667 (1901) (characteristics of a product). 
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issuing non-transferable, round-trip tickets were given injunctive relief 
against the activities of ‘“ ticket-scalpers ” who were buying and reselling 
unused return coupons, on the theory that the plaintiffs had an interest 
in a system of business which the courts would protect.** Analogous are 
the decisions forbidding the defendant to obtain and reissue “ trading 
stamps ” put out by the plaintiff.*° In the Prest-O-Lite cases,** the 
complainant, a seller of standard-size tanks of acetylene gas for auto- 
mobile lighting, had built up a nation-wide system whereby it accepted 
the “ empties ” in part payment for full tanks. The defendants were 
enjoined from utilizing this scheme by filling the tanks with their own 
gas and then returning them to circulation in the complainant’s system.*? 

Moreover, a series of equally unprecedented rulings have extended 
equitable protection to certain types of ideas not embodied in operating 
business systems but constituting ‘“ goods sold”. In the “ ticker ” 
cases,** an injunction was granted prohibiting the obtaining and distri- 
bution of news which was telegraphed to subscribers by the petitioner, 
although such news was admittedly not the subject of copyright either 





84 Bitterman v. Louisville & Nashville R. R., 207 U. S. 205 (1907); Nashville, 
C. & St. L. Ry. v. McConnell, 82 Fed. 65 (C. C. M. D. Tenn. 1897) ; Illinois Cent. 
R. R. v. Caffrey, 128 Fed. 770 (C. C. E. D. Mo. 1904); Pennsylvania Co. v. Bay, 
150 Fed. 770 (C. C. N. D. Ill. 1906). 

85 Sperry & Hutchinson Co. v. Mechanics’ Clothing Co., 128 Fed. 800 (C. C. D. 
R. I. 1904) ; Sperry & Hutchinson Co. v. Louis Weber & Co., 161 Fed. 219 (C. C. 
N. D. Ill. 1908). 

86 Searchlight Gas Co. v. Prest-O-Lite Co., 215 Fed. 692 (C. C. A. 7th, 1914) ; 
Prest-O-Lite Co. v. Heiden, 219 Fed. 845 (C. C. A. 8th, 1915), and cases there 
cited. The courts deemed it insufficient that the defendant was pasting its own 
label over the plaintiff’s name on the containers, for although that avoided any 
charge of “ passing-off ”, the labels could be removed and the containers returned 
to the plaintiff’s system. The defendants were enjoined from using the containers 
for their own gas without obliterating the plaintiff’s name from the metal. 

37 Cf. Meyer v. Hurwitz, 5 F.(2d) 370 (E. D. Pa. 1925) (defendant manu- 
factured postal cards to fit the system of vending machines which the plaintiff 
had built up for its own cards) ; Meccano, Ltd. v. Wagner, 234 Fed. 912 (S. D. 
Ohio 1916), aff'd, 246 Fed. 603 (C. C. A. 6th, 1918) (defendant made model builder 
outfits which could be used in plaintiff’s system of successive sets for making more 
elaborate models). On similar facts, however, the opposite conclusion was reached 
in Meccano, Ltd. v. John Wanamaker, New York, 250 Fed. 450 (C. C. A. 2d, 
1918), aff'd, 253 U. S. 136 (1920). And relief was also refused in the following 
cases: Globe Wernicke Co. v. Fred Macey Co., 119 Fed. 696 (C. C. A. 6th, 1902) 
(system of sectional bookcases); Eisnstadt Mfg. Co. v. J. M. Fisher Co., 232 
Fed. 957 (D. R. I. 1916), aff'd, 241 Fed. 241 (C. C. A. 1st, 1917) (“ friendship 
bracelet ” to be built up by purchase of individual links); Harvey Hubbell, Inc. 
v. General Elec. Co., 262 Fed. 155 (S. D. N. Y. 1919) (interchangeable electrical 
plugs and sockets) ; Westminster Laundry Co. v. Hesse Envelope Co., 174 Mo. 
App. 238, 156 S. W. 767 (1913) (appropriation of benefit of “ blind.ad” scheme). 
Some of these cases may be distinguishable on the ground that the plaintiff had 
not, through effort and expense, built up good-will for his system; others, on the 
ground that the idea was not sufficiently novel and distinctive. The courts, how- 
ever, have yet to draw any clear line. 

88 National Telegraph News Co. v. Western Union Tel. Co., 119 Fed. 294 
(C. C. A. 7th, 1902); Illinois Comm. Co. v. Cleveland Tel. Co., 119 Fed. 301 
(C. C. A. 7th, 1902); cf. Board of Trade v. Christie Grain & Stock Co., 198 U. S. 
236 (1905); F. W. Dodge Co. v. Construction Information Co., 183 Mass. 62, 66 
N. E. 204 (1903). 
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at common law or by statute.*® In Fonotipia, Ltd. v. Bradley,*® the 
defendant was enjoined from making and selling phonograph records 
mechanically reproduced from records made and sold by the plaintiff, 
who paid fees and royalties to the artists. And Fisher v. Star Co.*! 
recognized in the artist an exclusive right to the use of the figures and 
names of cartoon characters for which he had created a public desire. 

The development of this “ free-ride” theory reached its peak in Jn- 
ternational News Service v. Associated Press.** There the court en- 
joined one news agency from appropriating and distributing news which 
had been gathered by the other, even when taken from public bulletins 
or published newspapers, until the items had lost their news value. The 
court avoided the question of whether there was property in the knowl- 
edge of the news, but found that, as the stock in trade of the agencies, 
it constituted a “ quasi-property ” which a competitor might not take 
for his own profit, and to the detriment of the company at whose expense 
it had been gathered. Subsequent decisions have refused to recognize 
such a sweeping doctrine and have suggested that the ruling is to be 
limited to the particular facts.** 

Although the expansion of equitable protection of business ideas is 
likely to continue,** clearly the development cannot go far without rais- 
ingdserious questions of public policy. The free use of ideas is probably 
too essential to progress, imitation too vital to civilization, for the recog- 





89 See Wet, CopyRIGHT 226. Though there can be no copyright in the news 
itself, it has been held that the form.in which it is expressed, if it involves any 
originality, will be protected. Chicago Record-Herald Co. v. Tribune Ass’n, 275 
Fed. 797 (C. C. A. 7th, 1921), (1922) 6 Munn. L. Rev. 319. 

40 171 Fed. 951 (C. C. E. D. N. Y. 1909). But cf. Keystone Type Foundry 
v. Portland Pub. Co., 186 Fed. 690 (C. C. A. 1st, 1911). 

41 231 N. Y. 414, 132 N. E. 133 (1921). Contra: Outcalt v. New York Herald, 
146 Fed. 205 (C. C. S. D. N. Y. 1906). See Kelley, Rights of Authors and Artists 
Outside the Copyright Law (1919) 5 Corn. L. Q. 48. Compare Montegut v. 
Hickson, Inc., 178 App. Div. 94, 164 N. Y. Supp. 858 (1917) ; Ely-Norris Safe Co. 
Ber Safe Co., 7 F.(2d) 603 (C. C. A. 2d, 1925), Note (1926) 26 Con. L. 

V. 199. 

42 248 U.S. 215 (1918), noted in Rogers, Unfair Competition (1919) 17 Micu. L. 
Rev. 490; Notes (1919) 32 Harv. L. Rev. 566; (1919) 13 Inv. L. Rev. 708; (1919) 
67 U. or Pa. L. Rev. 191; (1919) 28 Yate L. J. 387. As to the nature of the 
“ free-ride” concept, see Developments in the Law — Unfair Competition 1932 
(1933) 46 Harv. L. Rev. 1171, 1173. 

48 Benjamin T. Crump Co. v. J. L. Lindsay, Inc., 130 Va. 144, 107 S. E. 679 
(1921), held the case inapplicable to the catalogues of a motor accessories concern, 
because the catalogues were not the goods sold by the company. Hughes v. West 
Pub. Co., 225 Ill. App. 58 (1922), distinguished it on the ground that the system 
of arranging legal material which was appropriated was not used in competition 
with the originator. Cheney Bros. v. Doris Silk Corp., 35 F.(2d) 279 (C. C. A. 2d, 
1929), (1929) 43 Harv. L. Rev. 330, refused to apply the doctrine to the appro- 
priation of fabric designs. See Note (1930) 14 Munn. L. REv. 537, 544. 

44 The grounds upon which present instances of protection are based remain 
ill-defined. As they become more clearly understood, other types of ideas may 
well be brought within their scope if the demand is sufficiently strong. For 
example, the work of advertising agencies, of fabric designers, of style creators 
might conceivably fall within the principle of the Associated Press case. See Notes 
(1931) 31 Cox. L. Rev. 477; (1932) 45 Harv. L. Rev. 542; Developments in the 
Law — Unfair Competition 1932 (1933) 46 id. 1171. 
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nition of a permanent property in all original ideas; indeed, thought is 
so much the product of the social inheritance of the thinker that he 
cannot justly claim any such broad right.**yOn the other hand, that the 
creator of a scheme having economic value should for a limited time 
share in the benefits arising from its use seems not only just, but socially 
desirable as a stimulus to intellectual initiative.**® Practical obstacles, 
however, may enforce limitations even within the bounds fixed by policy. 
The difficulties of determining who is the originator and to what extent 
the thought is his own creation, of fixing the period of protection and the 
nature of the remedies for privacy, and of ascertaining the damages 
caused by infringement, particularly in the case of an idea which has 
not previously been put into practice, render the extension of protection 
not a simple problem in the administration of justice. 

The diverse considerations of policy and practice thus involved pre- 
sent a question which might better be met by legislation than by the 
process of judicial trial and error. A suggestive proposal is the plan 
evolved during the past decade for the recognition of certain legal rights 
in pure scientific discoveries, to which patent protection has been uni- 
versally denied.*7 The proposal contemplates that the one who first 
discovers and states an appreciation of a scientific truth should be en- 
titled, not to the exclusive use of his discovery, but to a portion of the 
profit derived by those who turn it to commercial advantage.** What- 
ever the practicability of the particular plan, it illustrates a creative force 
and flexibility in the legislative approach, which the courts would not 





45 See KoHLerR, PHitosopHy or LAw (trans. by A. Albrecht, 1914) 120-24; 
Jenks, Origins of Property (1933) 15 J. Soc. Comp. Lec. ann Int. Law (3d 
series) 54. 

46 This seems a necessary conclusion unless the premise upon which our patent 
and copyright systems are based is completely erroneous. Conflicting views as to 
whether the creator really benefits by the protection given and whether it is a 
material factor in encouraging creative effort, are expressed in Smith, Protection 
of Scientific Property (1932) 14 J. Patent Orrice Soc. 336, 342-44; Stoddard, 
Intellectual Property (1933) 15 id. 442, 444; Note (1928) 38 YALE L. J. 246, 251. 

47 If the discoverer devises some artificial process involving the force, principle, 
or element, he is entitled to a monopoly in its use for that purpose. See note 14, 
supra. But though the discovery has an immediate and obvious practical value, 
a patent cannot be obtained for the discovery itself, nor for a process constituting 
the natural operation of the unmodified force or principle. O’Reilly v. Morse, 
15 How. 62 (U.S. 1853) ; Morton v. New York Eye Infirmary, Fed. Cas. No. 9,865 
(C. C.S. D. N. Y. 1862) ; Wall v. Leck, 66 Fed. 552 (C. C. A. oth, 1895) ; General 
Elec. Co. v. De Forest Radio Co., 28 F.(2d) 641 (C. C. A. 3d, 1928) ; In re Marden, 
47 F.2d) 958 (C. C. P. A. 1931). Discoveries, as opposed to inventions, are 
also denied protection in European countries. See Ladas, The Efforts for the 
International Protection of Scientific Property (1929) 23 Am. J. Int. Law 552; 
Wigmore and Ruffini, Scientific Property (1927) 22 Inu. L. REv. 355, 363. The 
distinction has been convincingly criticized as arbitrary. See Wigmore and Ruffini, 
sage at 371. But see Detmold v. Reeves, Fed. Cas. No. 3,831, at 549 (C. C. E. D. 

‘a. 1851). . 

48 The American Bar Association and, especially, the League of Nations have by 
committee been instrumental in the investigation and attempted solution of this 
problem. See Hanson, PATENT RIGHTS FoR SCIENTIFIC Discoveries (1930); Ladas, 
supra note 47; Smith, supra note 46; Spencer, Scientific Property (1932) 18 
A. B. A. J. 79; Stoddard, supra note 46; Wigmore and Ruffini, supra note 47. 
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be free to adopt. Statutes thus establishing rights in ideas themselves 
would seem to be well within the broad constitutional grant of power to 
Congress to “ encourage science and the useful arts ”’.*° 





LEGISLATION 


STATUTORY LIABILITY OF BANK Directors. — The board of directors 
of the First State Bank meets to consider the most serious problem that 
has faced it in the history of the bank. The depressing effect of three 
years of economic paralysis upon the market value of its assets and 
the strain of continued withdrawals during the past few weeks have 
seriously depleted its reserves. But the directors realize the effect 
of a bank failure upon their community: the shrinkage of assets con- 
sequent upon liquidation, the probability of runs upon other banks, the 
inability of business to obtain normal credit, and the hardship upon 
individual depositors whose money is tied up in the bank. Although 
the directors have pledged some of the bank’s assets to obtain cash for 
current demands, there is a strong probability that another loan will 
tide it over this crisis. In the event of a subsequent failure, such a rea- 
sonable hope of success is no protection from the drastic provisions of the 
state criminal law." 

In thirty-nine jurisdictions today, it is a crime, punishable by as 
much as fifteen years in the penitentiary and fines ranging as high as 
ten thousand dollars, for directors to assent to the continued reception 
of deposits with knowledge of the bank’s insolvency.? Of these states, 
Arkansas alone specifically allows the existence of cirtumstances justify- 
ing “a reasonable belief . . . that continued operations . . . may re- 





But see McBride, Proposed Patent Changes (1932) 14 J. Patent OrFice Soc. 353, 
359; Sevrighaus, Should Scientific Discoveries Be Patented? (1932) 76 SCIENCE 
233; Wyman, Patents for Scientific Discoveries (1929) 11 J. PATENT OFFice Soc. 
533; N. Y. Times, Feb. 11, 1931, at 15. 

49 UJ. S. Const. Art. I, §8. In view of the express educational purposes of the 
Constitutional provision, there seem no limits to the power of Congress to extend 
protection, except that it shall be to an inventor, for his own discovery, and for 
a limited time. See Whitney, Patentable Processes (1905) .19 Harv. L. REv. 30; 
Spencer, supra note 48, at 79; cf. Kalem Co. v. Harper Bros., 222 U. S. 55, 63 
(1911). Thus, protection was recently provided for creators of new plants 
asexually produced. 46 Stat. 376 (1930), 35 U. S. C. Supp. VII, $31 (1933). A 
resolution proposing protection for original ideas was introduced in the Senate in 
1929. See Note (1929) 11 J. PATENT OFFICE Soc. 337. 


1 “ Guilt . . . depends on the facts . . . and not upon intent or purpose... . 
Receiving a deposit in such circumstances constitutes the crime, no matter what 
may be the purpose . . . of the person receiving it.” Hughes v. Lake, 63 Miss. 
552, 557 (1886); see Miller v. Commonwealth, 242 Ky. 122, 125, 45 S. W.(2d) 
853, 854 (1932). : 

2 Ariz. Cope (Struckmeyer, 1928) $4798; Cat. Pen. Cope (Deering, 1931) 
§ 562; Ga. Cope Ann. (Michie, 1926) Pen. Code § 211(29); IpAHo CopE (1932) 
§ 25-903; Ix. Rev. Stat. (Cahill, 1933) c. 38, $38; Kan. Rev. Stat. ANN. (1923) 
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store solvency ” to be a defense to prosecution.* In contrast, several 
states penalize the reception of deposits where the bank is in “ failing 
circumstances ” or “unsafe”.* Although in most states the director 
must have knowledge of the insolvency, some hold the official if he had 
“ good reason to believe ” that the specified condition existed.° Another 
group lightens the task of the prosecutor by making failure or insolvency 
of the bank prima facie evidence of knowledge.* Only three states 
require an intention to defraud,’ and in one of these a failure is prima 
facie evidence of such intention.*® 

In a further attempt to force immediate closing of banks in a “ shaky ” 
condition more than one third of these jurisdictions impose civil lia- 
bility upon officials for the losses sustained by persons depositing after 
insolvency is known.® Under these provisions the deposit is deemed 





§ 9-119; Ky. Srar. (Carroll, 1930) §597; Mp. Ann. Cope (Bagby, 1924) art. 
11, § 58; Mass. Gen. Laws (1932) c. 266, § 54; Mont. Rev. Cope (Choate, Supp. 
1927) §§ 6014.69, 6014.70; Nes. Comp. Srat. (1929) § 8-147; N. Y. Pen. Law 
(1909) § 295; N. C. Cope ANN. (Michie, 1931) § 224(g) ; N. D. Laws 1931, c. 96, 
§ 47; Onto Gen. Cope (Page, 1931) §$ 710-174; OKLA. Srar. (1931) $9188; Ore. 
Cope ANN. (1930) § 22-1504; Pa. Stat. ANN. (Purdon, 1930) tit. 18, §§ 2401, 2485; 
S. C. Cope (Michie, 1932) §§ 1351, 7831; S. D. Comp. Laws (1929) § 8998; Uran 
Rev. Stat. (1933) §§ 7-3-60, 103-8-1; VA. Cope Ann. (Michie, 1930) § 4149(29) ; 
W. Va. Cope (Michie, 1932) § 3216; Wyo. Rev. Stat. ANN. (1931) §§ 10-504, 
32-346; notes 3-7, infra. These provisions are inapplicable to national banks. 
Easton v. Iowa, 188 U. S. 220 (1903). 

3 Ark. Acts 1933, act 60, §8. Added as an amendment to a typical statute. 
See p. 1432, infra. The date indicates a legislative recognition of the stringent 
circumstances with which banks were recently faced. In two other states dicta 
indicate at least a desire to construe similarly statutes of the more common type. 
See Coblentz v. State, 164 Md. 558, 575-76, 166 Atl. 45, 52 (1933); State v. High- 
tower, 187 N. C. 300, 312-13, 121 S. E. 616, 622-23 (1924). But a holding to this 
effect would be unjustifiable judicial legislation. 

4 Ara. Cope (Michie, 1928) § 3403; La. Gen. Stat. (Dart, 1932) $$ 672-73; 
Minn. Stat. (Mason, 1927) § 10407; Nev. Comp. Laws (Hillyer, 1929) § 10413, 
Nev. Laws 1933, c. 190, §19; TENN. CopE (1932) § 6043; Tex. Stat. (Vernon, 
1925) Pen. Code arts. 557, 565; Wasu. Rev. Strat. (Remington, 1932) § 2640; 
Wis. Stat. (1933) $348.19. These phrases are, however, usually held to be synony- 
mous. with “insolvent”. See, e.g., State v. Leland, 91 Minn. 321, 325, 98 N. W. 
92, 94 (1904); In re Koetting, 90 Wis. 166, 171, 62 N. W. 622, 623 (1895). But 
see White v. Poole, 220 Mo. App. 973, 982, 272 S. W. 1021, 1025 (1925). 

5 Ara. Cope (Michie, 1928) § 3403; Micn. Comp. Laws (Supp. 1934) § 16569- 
8; Munn. Stat. (Mason, 1927) § 10407; Miss. Cope ANN. (1930) § 3807; TENN. 
Cope (1932) $6043; WasH. Rev. Stat. (Remington, 1932) § 2640; Wis. Strat. 
(1933) $ 348.19. ° 

6 Ata. Cope (Michie, 1928) § 3403; Coro. Ann. Srat. (Mills, 1930) § 356; 
N. M. Stat. Ann. (Courtright, 1929) §§ 13-142, 13-601; Tex. Stat. (Vernon, 1925) 
Pen. Code arts. 557, 565. 

7 Inp. Ann. Stat. (Burns, 1926) § 2479; Iowa Cope (1931) $9280; MicH. 
Comp. Laws (Supp. 1934) § 16569-8. 

8 Inp. Ann. Stat. (Burns, 1926) § 2479. This provision has been held con- 
stitutional by the Indiana Supreme Court. State v. Beach, 147 Ind. 74, 46 N. E. 
145 (1897). But its validity is nevertheless highly questionable. Cf. Manley v. 
Georgia, 279 U. S. 1 (1929); see (1933) 8 Inp. L. J. 388. 

® Ariz. Const. art. XIV, §12; Coro. Ann. Strat. (Mills, 1930) § 356; IpaHo 
Cope (1932) § 25-406; Kan. Rev. Strat. ANN. (1923) §$§ 9-163-66; Ky. Cownst. 
§ 204, Ky. Stat. (Carroll, 1930) § 597; La. Gen. Stat. (Dart, 1932) $$ 672-73; Mo. 
Const. art. 12, § 27; Mo. Stat. Ann. (Vernon, 1932) §$§ 5381-83; Nev. Laws 1933, 
c. 190, $19; N. M. Srar. Ann. (Courtright, 1929) § 13-142; N. C. Cope Any, 
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“lost ” upon the failure of the bank without regard to the probability 
of dividends, however sizeable, following liquidation.‘° Since the 
statutes are based upon a policy of deterrence, and are penal in their 
nature," the director would probably be denied subrogation to the de- 
positor’s claim,’* and it is doubtful whether such a debt is dischargeable 
in bankruptcy.'* 

Only upon the basis of a strong social policy can the imposition of 
such a burden upon bank directors be justified. A director or officer 
of a bank may, and often does, act from the most unselfish motives in 
keeping the bank open after he knows of the insolvency, and even 
actual knowledge is not always required.** And the approval of con- 
tinued operations by the state banking authorities constitutes no defense 
to a prosecution under these statutes.° The almost inevitable result 
of refusal to accept deposits is liquidation with accompanying deprecia- 
tion of assets.1° Not only is the official faced with possible liability to 





(Michie, 1931) § 221(e); Oxta. Stat. (1931) § 9124; S. C. Cope (Michie, 1932) 
§§ 1351, 7831; Tex. Stat. (Vernon, 1925) arts. 533, 534; WasH. Cownst. art. 12, 
§ 12; see Note (1933) 87 A. L. R. 1402. Cf. Baxter v. Coughlin, 70 Minn. 1, 72 
N. W. 797 (1897) (violation of criminal provision gives right of action to injured 
depositors) ; see Hyland v. Roe, 111 Wis. 361, 365, 87 N. W. 252, 253 (1901) 
(same) ; cf. Cassidy v. Uhlmann, 170 N. Y. 505, 63 N. E. 554 (1902) (similar right 
given at common law). 

10 Frame v. Ashley, 59 Kan. 477, 53 Pac. 474 (1898); Fichtner v. Mohr, 223 
Mo. App. 752, 16 S. W.(2d) 739 (1929), cert. quashed, 324 Mo. 130, 22 S. W.(2d) 
1045 (1929); cf. Meadowcroft v. People, 163 Ill. 56, 45 N. E. 303 (1896). 100% 
could be recovered in some situations which fit the terms of the statute, because in 
a minority of jurisdictions “ insolvency ” is defined as “ inability to meet demands 
in the ordinary course of business” without regard to the comparative values of 
assets and liabilities. See State v. Cramer, 20 Idaho 639, 655-58, 119 Pac. 30, 
35-36 (1911); State v. Kiefer, 183 Iowa 319, 337-38, 163 N. W. 698, 704-05 
(1918); Note (1932) 81 A. L. R. 1160. And under no definition is the double 
liability of stockholders included as an asset. See Collman v. State, 161 Ark. 351, 
362-63, 256 S. W. 357, 361 (1923). The depositor may go against both the bank and 
the director, but can obtain only one satisfaction. Ramsey v. Bank Comm’r, 115 
Kan. 212, 222 Pac. 117 (1924) ; Eads v. Orcutt, 79 Mo. App. 511 (1899). He may 
also recover interest from the date of failure. Fetty v. Adams, 124 Kan. 679, 261 
Pac. 835 (1927). 

11 See Ramsey v. Bank Comm’r, 115 Kan. 213, 218, 222 Pac. 117, 120 (1924); 
Utley v. Hill, 155 Mo. 232, 263, 55 S. W. 1091, 1099 (1900). But cf. Frame v. 
Ashley, 59 Kan. 477, 53 Pac. 474 (1898). However, the right of action is assignable 
with the deposit. Houston v. Wilhite, 224 Mo. App. 695, 27 S. W.(2d) 772 (1930); 
cf. Cassidy v. Uhlmann, 170 N. Y. 505, 63 N. E. 554 (1902). 

12 See Eads v. Orcutt, 79 Mo. App. 511, 521 (1899) ; cf. United States v. Ryder, 
110 U. S. 729 (1884) (denial of subrogation to surety on a recognizance for the 
appearance of a person charged with crime). 

18 Cf. Old Colony Boot & Shoe Co. v. Parker-Sampson-Adams Co., 183 Mass. 
557, 67 N. E. 870 (1903) (director’s statutory liability for debts contracted be- 
tween the time of his assent to a loan to a stockholder and its repayment, not dis- 
charged) ; Frey v. Torrey, 70 App. Div. 166, 75 N. Y. Supp. 40 (1902), aff'd, 175 
N. Y. 501, 67 N. E. 1082 (1903) (liability for deposit received while hopelessly in- 
solvent not discharged). 

14 Forbes v. Mohr, 69 Kan. 342, 76 Pac. 827 (1904); Winfield v. Ott, 7 Okla. 
512, 54 Pac. 714 (1898) ; see Gass v. State, 130 Tenn. 581, 597, 172 S. W. 305, 310 
(1914). 

15 White v. Poole, 220 Mo. App. 973, 272 S. W. 1021 (1905); State v. Kastle, 
120 Neb. 758, 235 N. W. 458 (1931). 

16 See State v. Thompson, 64 S. W.(2d) 277, 284 (Mo. 1933), where the court, 
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the bank for its losses caused by a negligently premature dissolution,’* 
but an enforced winding-up may be the worst thing that could happen 
to the very persons the statute is designed to protect.1* The amount of 
a deposit made while the bank is insolvent can usually be recovered as 
a preferred claim,’® and as such depositors are to a very large extent 
old customers of the bank, or members of the local community, it can 
scarcely be argued that continued operations are at the expense of 
strangers. Since repercussions of a bank failure are so widely felt, no 
director should be forced through fear of personal consequences to use 
other than an unbiased and objectively business-like attitude when con- 
sidering whether the bank should be kept open. 

The extensive adoption of this type of legislation evidences the belief 
of legislators that protection of the public from fraudulent or improvi- 
dent attempts to continue operations is a more important factor.”° Or, 
juries, prosecutors, and judges may have been relied on to temper the 
law and acquit morally innocent officials. Although a poor gauge at 
best, the reported cases indicate that in the past this confidence was not 
misplaced.” But bankers today are in bad repute throughout the nation, 
and a jury composed of citizens who have not recently felt the effects 
of a bank failure would be difficult to impanel.?? In proving deposits, 
evidence of great emotional value is available to the prosecution, for. 
the average juror would be more swayed by the losses of widows and 
charitable organizations, for example, than by the broader aspects of 
the banking problem.** 





in rejecting evidence of the value of assets after the closing of the bank to prove 
insolvency at time of deposit, took judicial notice of “the known depressing effect 
of the failure of a bank on a community dependent thereon ”. 

17 Cf. Campbell v. Watson, 62 N. J. Eq. 396, 50 Atl. 120 (1901); Hun v. Cary, 
82 N. Y. 65 (1880) ; see 3 FLETCHER, CORPORATIONS (perm. ed. 1931) § 990; Note 
(1934) 82 U. oF Pa. L. REv. 364. 

18 This dilemma confronting the official has often been judicially recognized. 
“ Avoiding Scylla, he would fall into Charybdis.” Ellis v. State, 138 Wis. 513, 531, 
119 N. W. 1110, 1116 (1909). To the same effect, see Easton v. Iowa, 188 U. S. 
220, 232 (1903); State v. Sanford, 317 Mo. 86s, 877, 297 S. W. 73, 78 (1927); 
State v. Hightower, 187 N. C. 300, 312-13, 121 S. E. 616, 623 (1924); cf. Illinois 
Cent. R. R. v. Rawlings, 66 F.(2d) 146, 150 (C. C. A. sth, 1933). 

19 Cronkleton v. Ebmeier, 38 F.(2d) 748 (C. C. A. 8th, 1930) ; see Note (1922) 
20 A. L. R. 1206; (1931) 6 Inp. L. J. 338. 

20 But see p. 1433, infra. 

21 In a large percentage of the cases reaching appellate courts, the defendant 
appeared to be guilty of fraudulent banking. Evidence of these other crimes is 
admissible as tending to prove both insolvency and defendant’s knowledge thereof. 
People v. Paisley, 299 Ill. 576, 132 N. E. 822 (1921); State v. Bryan, 175 La, 422, 
143 So. 362 (1932). 

22 In many cases intense local prejudice necessitated a change of venue. See, 
e.g., State v. Shelby, 64 S. W.(2d) 269 (Mo. 1933); Gass v. State, 130 Tenn. 581, 
.172 S. W. 305 (1914); Fleming v. State, 62 Tex. Cr. 653, 139 S. W. 598 (1911) 
(defendant’s prosecution made a political issue). And often depositors engaged 
special prosecutors to aid in obtaining a conviction. See, e.g., People v. Wiggins, 
231 Ill. App. 467 (1923) (such action no ground for reversal) ; Coblentz v. State, 
164 Md. 558, 166 Atl. 45 (1933); State v. Beaghler, 18 S. W. (2d) 423 (Mo. 1929). 

8 See People v. Paisley, 288 Til. 310, 324, 123 N. E. 573, 578 (1919) (children’s 
Christmas savings; boy saving to purchase an American flag) ; State v. Powell, 120 
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Relief must come from the judiciary and the legislature. The former 
have, on the whole, accorded the statutes an impartial treatment in 
the past, despite frequent comment upon their doubtful wisdom.** 
This may well be due to the belief of appellate courts that prosecutors 
and juries had already divided the sheep from the goats.?° But the 
cases in the depression years indicate a tacitly hostile attitude to prose- 
cutions and suits under such legislation.2*® The majority of legislatures 
seem to be content to let the matter rest, perhaps in deference to public 
opinion. Although almost every state has amended or reénacted its 
banking law within the last few years,’ only three have changed these 
provisions. Missouri led the way in 1931, when, despite a constitutional 
provision similar to most enactments, it repealed the enforcing penal 
statute.2* Nevada, strangely enough, made its law even more drastic 
than before.2® A middle course was taken by Arkansas last year, when 
it changed its definition of insolvency for the purposes of its statute 
to “that impairment of . . . assets which makes further operations 
. » » wholly unjustifiable and criminally unfair to prospective deposit- 





Kan. 772, 799, 245 Pac. 128, 141 (1926) (widow running boarding house; Sunday 
school collections). The courts in these cases disapproved of such testimony if 
used solely for purposes of prejudice, but based reversals on other grounds. It is to 
be doubted that this would be held sufficient of itself to justify reversal. 

24 See Utley v. Hill, 155 Mo. 232, 263-65, 55 S. W. 1091, 1099-1100 (1900) ; 
Gass v. State, 130 Tenn. 581, 593-96, 172 S. W. 305, 309 (1914); and cases cited in 
notes 3, 18, supra. 

25 See note 21, supra. 

26 Sixty-seven per cent of the appeals from convictions decided by appellate 
courts in the last three years were reversed. Of the civil suits reaching the upper 
courts during the same period, judgment was entered for the defendant in thirty- 
seven per cent, and judgment for the plaintiff reversed and a new trial granted in 
fifty per cent. These cases do not bulk large in the reports, probably because suits 
arising from the recent epidemic of failures have not as yet reached the higher 
courts. 

27 The 1933 emergency banking provisions almost uniformly provide for the 
segregation, under certain conditions, of new deposits. See, e.g., N. M. Laws 
1933, c. 56, § 4; Okla. Laws 1933, § 374; S. C. Acts 1933, No. 622, § 2(c). Massa- 
chusetts alone specifically provided that acceptance of such deposits should not be 
considered a violation of the statute prohibiting acceptance while insolvent. Mass. 
Acts 1933, c. 59, § 3; cf. Mont. Rev. Cope (Choate, Supp. 1927) § 6014.70 (original 
act containing similar provision). However, it seems certain that a similar con- 
struction will be given the laws of the other states. State v. Strait, 99 Minn. 327, 
109 N. W. 598 (1906) ; Sively v. State, 107 Miss. 118, 65 So. 118 (1914) ; Common- 
wealth v. Junkin, 170 Pa. 194, 32 Atl. 617 (1895) (all holding proof of segregation 
and subsequent return a good defense). 

28 Mo. Laws 1931, c. 201, §1. The repealing act is especially significant since 
it was not part of a general banking act but a separate one directed solely to the 
accomplishment of this purpose. The constitution provides that “it shall be a 
crime ... forany .. . officer of any banking institution, to assent to . . . deposits 

. . after . . . knowledge of the fact that it is insolvent or in failing circum- 
stances.” Mo. Const. art. 12, §27. This is not self-enforcing. Fusz v. Spaun- 
horst, 67 Mo. 256 (1878); see Cummings v. Winn, 89 Mo. 51, 56, 14 S. W. 512, 
513 (1886). 

29 Nev. Laws 1933, c. 190, §19. This made the official’s failure to examine 
into the affairs of the bank conclusive evidence of his assent to the reception of 
the deposit as well as of his knowledge of the insolvent condition. 
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ors”’.8° While the standard laid down may be open to constitutional 
objections as being too indefinite,** a clearer definition of good banking 
practice would be almost impossible to frame.*? For the most part the 
other statutes were enacted in an earlier era of unrestrained banking.** 
The state now has a plethora of laws with which to control fraudulent 
and criminally negligent bankers, and adequate protection is afforded 
depositors by other statutory and common-law provisions.** Since these 
statutes serve no independent purpose, both fairness to the individual 
directors and the dangers to the community arising frdm a too hasty 
closing of its banks make their immediate repeal, or modification along 
the lines of the Arkansas amendment, highly desirable. 





RECENT CASES 


BAILMENTS — APARTMENT House OPERATOR AS BAILEE OF PROPERTY TEM- 
PORARILY DEPOSITED IN HaLtway By INcoMING TENANT. — The plaintiff 
rented an apartment on a long-term basis in the defendant’s apartment 
house, which also accommodated transient guests. The plaintiff's movers de- 
posited a trunk and other effects in the hallway outside her apartment. The 
other property was carried inside, but the trunk disappeared. The plaintiff 
brought suit, alleging delivery to the defendant. From a judgment for the 
plaintiff, the defendant appealed. Held, that the landlord was a bailee of 
the trunk, and subject to a bailee’s liability for its unexplained loss. Ridgely 
Operating Co. v. White, 150 So. 693 (Ala. 1933). 

Although the defendant was apparently an innkeeper as to transients, only 
a landlord-tenant relationship existed as to long-term residents such as the 
plaintiff. Hackett v. Bell Operating Co., Inc., 181 App. Div. 535, 169 N. Y. 
Supp. 114 (1918); see Williams v. Webster Hotel Co., 315 Ill. 64, 70, 145 
N. E. 622, 624 (1924). The defendant’s liability, therefore, could rest solely 





80 Ark. Acts 1933, act 60, §8. The definition of insolvency adopted by a 
minority of courts is stated in note 10, supra. The more popular “ liberal” rule 
requires an excess of liabilities; exclusive of stock, over assets. Gass v. State, 130 
Tenn. 581, 172 S. W. 305 (1914); Ellis v. State, 138 Wis. 513, 119 N. W. 1110 
(1909) ; see Note (1932) 81 A. L. R. 1160. While the majority definition may 
afford sufficient protection during a money panic, it seems inadequate for periods 
of economic depression. The net worth of a bank is generally small compared to 
its total resources, and a sharp fall in current values might easily bring a great 
many banks within its terms. 

31 Cf. Manley v. Georgia, 279 U. S. 1 (1929) (“fairly ”, “legally ” too in- 
definite) ; People v. Mancuso, 255 N. Y. 463, 175 N. E. 177 (1931) (same). 

82 This is equivalent to the term “ hopelessly and irretrievably insolvent ” often 
used as a standard by the courts. See Steele v. Commissioner of Banks, 240 Mass. 
394, 397-98, 134 N. E. gor, 402 (1922); Burgess v. Forshar, 254 Mich. 531, 533, 
236 N. W. 853 (1931); Note (1933) 85 A. L. R. 816. 

83 “ The state has adopted no system for the supervision of banks and the 
banking business, and for the detection and suppression of illicit banking other 
than the imposition of penalties for such wrong doing.” State v. Buck, 108 Mo. 
622, 628, 18 S. W. 1113, 1114 (1892). Most of these statutes were enacted prior 
to 1900. 

84 But the statutes in question are undoubtedly tools convenient to the prose- 
cutor’s hand. See notes 21, 23, supra. 
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on the theory of a bailment. Although no previous case has been discovered 
applying the principles of bailment to property deposited in the hallways of 
buildings, closely parallel are decisions in which the proprietors of public 
shops have been held liable as bailees for personal property temporarily laid 
aside by patrons. Bunnell v. Stern, 122 N. Y. 539, 25 N, E. g10 (1890); Hun- 
ter v. Reed’s Sons, 12 Pa. Super.:112 (1899). But some cases, including a 
prior one in the instant jurisdiction, have reached the opposite result in situa- 
tions where the owner continued to have the power and the right to take the 
property at any moment. Ex parte Mobile Light & R. R., 211 Ala. 525,. 101 
So. 177 (1924); Apfel v. Whyte’s, Inc., 110 Misc. 670, 180 N. Y. Supp. 712 
(1920). But cf. Bunnell v. Stern, supra. The court attempted to refute the 
application of these cases to the instant facts by analogy to the innkeeper’s 
liability for goods in the guest’s immediate control. But the innkeeper’s 
liability there is not based upon an actual bailment. See BEALE, INNKEEPERS 
AND Hore ts (1906) §§ 141, 148. Furthermore, express or implied acceptance 
of possession by the bailee has almost universally been held a requirement of 
bailment. See Dope, BAILMENTS AND Carriers (1914) §11. But ef. 
2 WiLuiston, ContractS (1920) §1032. An implied acceptance. can be 
argued, as the court did, from the landlord’s knowledge of a custom of in- 
coming tenants to leave property temporarily in the hall. Cf. Becker v. 
Haynes, 29 Fed. 441, 442 (C. C. D. Mass. 1887); Maloney v. Bacon, 33 Mo. 
App. 501 (1888); see BEALE, op. cit. supra § 145. However, actual knowledge 
of the possession, which did not appear in the present case, has in many de- 
cisions been held indispensable for the implication of an acceptance. Gilson v. 
Pennsylvania R. R., 86 N. J. 446, 92 Atl. 59 (1914); Montgomery v. Ladjing, 
30 Misc. 92, 61 N. Y. Supp. 840 (1899). But cf. Webster v. Lane, 125 Misc. 
868, 212 N. Y. Supp. 298 (1925). Again, the acceptance implied from the 
invitation to trade at the place of busiress has in most cases been limited 
to articles laid aside from necessity during the transaction. Feder v. Franklin 
Simon & Co., 157 N. Y. Supp. 895 (1916); Woodruff v. Painter, 150 Pa. 
gt, 24 Atl. 621 (1892). But cf. Delmour v. Forsythe, 128 N. Y. Supp. 649 
(1911). The instant court seems merely to have assumed that the trunk was 
of necessity left in the hall before being brought into the apartment. 


BANKRUPTCY — PREFERENCES — DENIAL OF EQUITABLE LIEN ON AFTER- 
AcgurrRED Funps ASSIGNED AS SECURITY FOR ANTECEDENT Dest. — The 
debtor, as security for an antecedent debt, assigned to the claimant all his 
interest in any judgment he might obtain in a pending lawsuit for a personal 
tort. The instrument authorized the defendants in that action, or the as- 
signor’s attorneys, to pay to the assignee the debtor’s share of the recovery, 
and the creditor was given full power to collect the. proceeds. No ad- 
vances were made by the claimant after this transaction. Two years later 
a judgment was recovered by the assignor, but within the month a petition 
in bankruptcy was filed against him. The referee directed that the proceeds 
of the judgment be paid to the assignee. The trustee in bankruptcy peti- 
tioned for review of the order. Held, that since no property was acquired 
nor business activity carried on by the assignor as a result of the assignment, 
no equitable lien upon the proceeds of the lawsuit was created, and thus 
their payment to the assignee would be a voidable preference. Referee’s 
order reversed. In re Modell, 5 F. Supp. 392 (E. D. N. Y. 1933). 

A novel basis for denying an equitable lien on the after-acquired funds 
was found in the claimant’s lack of contribution to any business activity 
or property of the assignor in exchange for the assignment. This was held 
to distinguish previous cases allowing such liens where lawyers had worked 
for contingent fees, or where creditors had made advances in reliance upon 
the security sought. Cf. Sexton v. Kessler & Co., 225 U. S. go (1912) 
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(advances on security); Voltz v. Treadway, 59 F.(2d) 643 (C. C. A. 6th, 
1932) (contingent fee). In effect, the instant court’s test seems to deny 
the sufficiency of an antecedent debt as consideration for the assignment of 
after-acquired funds as security for the debt. Yet where there was an 
assignable chose in action, an antecedent debt has been held sufficient 
consideration for the assignment, as security, of moneys to become due. 
Shaford v. Detroit Sav. Bank, 125 Mich. 431, 84 N. W. 624 (1900); Manu- 
facturers’ Commercial Co. v. Rochester Ry., 117 N. Y. Supp. 989 (1909), 
afd, 137 App. Div. 882, 123 N. Y. Supp. 1128 (1909). But a present 
assignment of the chose in action in the instant case would be invalid, be- 
cause a cause of action for a personal tort is not assignable before judgment. 
Seaman v. Mann, 114 N. J. Eq. 408, 168 Atl. 833 (1933); see ANSON, 
Contracts (5th Am. ed. 1930) § 310; (1934) 34 Cot. L. REv. 161; cf. Glegg v. 
Bromley, [1912] 3 K. B. 474. Actual forbearance for two years in presumed 
reliance upon the security might have furnished consideration, however, and 
since the assignee was empowered to collect the proceeds, a valid equitable as- 
signment might be found. See 3 Pomeroy, Equity JURISPRUDENCE (4th ed. 
1918) §§ 1280, 1282, 1283, 1290; cf. Glegg v. Bromley, supra; Wilson v. 
Seeber, 72 N. J. Eq. 523, 66 Atl. gog (1907); 1 WiILLIsTon, CONTRACTS 
(1920) § 428; Note (1931) 31 Cox. L. REv. 1335, 1339-41; (1928) 41 Harv. 
L. Rev. 404. And the refusal to enforce such an assignment by means of a 
lien might be inequitable because of the possible inadequacy of legal remedy 
for a security transaction. Cf. Irvine v. Armstrong, 31 Minn. 216, 17 N. W. 
343 (1883); CHAFEE AND Stmpson, CASES ON Equity (1933) 309-11. But 
in view of the vigorous criticism of the use of the “ equitable lien ” to favor 
a particular creditor in bankruptcy proceedings, the present restriction of its 
application seems justifiable. See McLaughlin, Amendment of the Bank- 
ruptcy Act (1927) 40 Harv. L. Rev. 341, 385-90; Notes (1921) 34 Harv. L. 
REv. 309; (1925) 34 YALE L. J. 8gr. 


BroKERS — Marcin Stocks — BROKER Estoppep TO DENY SALE AFTER 
UNANSWERED Marcin CALL.— The defendant stockbrokers carried stocks 
on margin for the plaintiff under a “customer’s contract” giving the de- 
fendants the right “to sell all or any of my securities . . . without demand 
for margin . . . even though demands for margin . . . were given or at- 
tempted to be given to me in one or more instances prior thereto, or in the 
same instance.” The plaintiff’s margin having become impaired, the de- 
fendants wired him that unless additional margin were immediately received, 
he would be sold out at ten-fifteen the following morning. The plaintiff 
received the telegram but made no answer. The defendants did not sell 
until the following afternoon, and in the meantime the plaintiff’s stock de- 
clined in value. This action was brought to recover the loss. At the trial 
the plaintiff testified that his failure to reply was due to his satisfaction with 
the market quotations at the time specified in the notice. The defendants 
moved for summary judgment. Held, that the brokers were estopped to 
deny that they had sold the stock at ten-fifteen. Motion denied. Crowell v. 
Cohen, 149 Misc. 872, 268 N. Y. Supp. 329 (1934). 

This i is apparently the first case to hold that the failure of a stockbroker 
to sell at the time specified in an unanswered margin call may render him 
liable for a subsequent decline in value of the customer’s stock. Without 
discussing the possibility of an estoppel, thes courts have generally held, in 
cases where the broker’s call specified no definite time for sale, that he 
was not responsible for the loss due to a falling market. Lynch v. Simmonds, 
87 N. Y. Supp. 420 (1904); Esser v. Linderman, 71 Pa. 76 (1872); Kerr v. 
Murton, 7 Ont. L. R. 751 (1904); see Wicks v. Hatch, 62 N. Y. 535, 541 
(1875); Merver, Law or Stock Brokers AND STOCK EXCHANGES (1931) 
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§ 95; Note (1930) 43 Harv. L. REv. 628, 630. ‘his same result was reached 
by a recent New York decision even though, as in the instant case, a definite 
time was stated. Rubin v. Salomon, 136 Misc. 527, 241 N. Y. Supp. 495 
(1930). And in the analogous situation where a secured creditor fails to 
sell the collateral stock at the maturity of the note, the loss resulting from 
a decline in value after maturity falls on the debtor. Granite Bank v. 
Richardson, 7 Metc. 407 (Mass. 1844); O’Neill v. Whigham, 87 Pa. 394 
(1878); 1 Dos Passos, Law or Stock-BROKERS AND STtocK EXCHANGES (2d 
ed. 1905) 350. It is also generally held that the demand for margin by the 
broker will not be considered a waiver of his right to sell without notice so 
as to render him liable for conversion upon the later sale. Klapp v. Bache, 
229 App. Div. 415, 242 N. Y. Supp. 155 (1930), af?d, 255 N. Y. 550, 175 
N. E. 308 (1930); see (1930) 43 Harv. L. Rev. 1150; cf. Godfrey v. New- 
man, 135 Misc. 764, 239 N. Y. Supp. 585 (1930); 2 WILLISTON, CONTRACTS 
(1920) § 765. But cf. Kuhn v. Simons, 143 Misc. 21, 255 N. Y. Supp. 633 
(1932). The present application of an estoppel to reach a result contrary 
to the earlier decisions appears unwarranted. The broker’s notice would 
seem to be a statement of his intention to sell if more margin were not 
put up, but not a promise to do so. It is doubtful whether the plaintiff 
could justifiably rely upon such a statement of intention. See Ewart, 
EstoprpeL (1900) 68-72; 1 WILLISTON, ConTRAcTS (1920) §139. The 
result leaves it open to the customer to remain silent and assert his owner- 
ship of the stock in a rising market and, upon a claim of reliance on the 
notice, hold the broker liable in a falling market. See Rubin v. Salomon, 
supra, at 531, 241 N. Y. Supp. at 499. 


CHATTEL MortGAGE — Errect oF Mortcacee’s Levy oF EXECUTION ON 
THE Mortcacep CHATTELS. — The plaintiff, a chattel mortgagee, obtained a 
judgment for his secured debt and levied execution on the chattels, but since 
he did not secure the sheriff against the claim of the defendant, an independ- 
ent mortgagee, the levy was released. Subsequently the defendant acquired pos- 
session of the chattels and the plaintiff brought replevin. The trial court per- 
mitted the jury to pass on the question of waiver of the mortgage by the 
plaintiff. From a judgment for the defendant the plaintiff appealed. Held, 
that in the absence of an execution sale or change of position by the defendant, 
the levy did not constitute a waiver of the mortgage. Reversed and remanded. 
First Nat. Bank of Osakis v. Flynn, 250 N. W. 806 (Minn. 1933). 

A chattel mortgagee may obtain judgment on the debt without forfeiting his 
security interest, but the courts disagree as to the effect of his attachment 
or levy of execution on the mortgaged chattel. Hamilton v. Henderson, 211 
Iowa 29, 230 N. W. 347 (1930) (judgment); Ellis v. Hussey, 66 N. C. sor 
(1872) (judgment); see Note (1901) 50 L. R. A. 714. Under the common- 
law theory by which the mortgagee has legal title and the mortgagor an equity 
of redemption, the interest of the latter is not ordinarily subject to seizure 
under judicial process. Rowland Hardware & Supply Co. v. Lewis, 173 N. C. 
290, 92 S. E. 13 (1917); Scott v. Scholey, 8 East 467 (K. B. 1807); see 
Zimmerman v. Andrews, 51 R. 1. 204, 206, 153 Atl. 307, 308 (1931). Hence, 
the lien obtained by attachment or levy of execution, since it imports legal 
title in the mortgagor, is considered inconsistent with the existence of a mort- 
gage, and is normally held to operate as a waiver of it. Cox v. Harris, 64 
Ark. 213, 41 S. W. 426 (1897); Evans v. Warren, 122 Mass. 303 (1877); 
Rooney v. McPherson, 38 Okla. 410, 133 Pac. 212 (1913); see 2 Copy, 
CHATTEL Mortcaces (1893) § 746. But in jurisdictions where by statute 
or judicial decision creditors of the mortgagor are permitted to seize and sell 
his equity of redemption, seizure by the mortgagee will not be construed as a 
forfeiture of mortgage rights. Dyer v. Cady, 20 Conn. 563 (1850); Case 
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Threshing Machine Co. v. Johnson, 152 Wis. 8, 139 N. W. 445 (1913). And 
the Minnesota statute of this nature could have been the basis for the instant 
decision. Munn. Stat. (Mason, 1927) §§ 8358, 9431. In a majority of states, 
inasmuch as the mortgagor by statute retains legal title, attachment or levy 
of execution upon the chattel does not constitute a surrender of the mortgage 
lien. Flores v. Stone, 21 Cal. App. 105, 131 Pac. 348 (1913); Byram v. Stout, 
127 Ind. 195, 26 N. E. 687 (1891); Stein v. McAuley, 147 Iowa 630, 125 
N. W. 336 (1910); see 2 Jones, CHATTEL MortTGaGES AND CONDITIONAL 
SALEs (6th ed. 1933) § 565. And the theory that a mortgage and the lien ac- 
quired by levy of execution are inconsistent and cannot coexist has been 
sharply criticized. See Barchard v. Kohn, 157 Ill. 579, 589, 41 N. E. 902, 904 
(1895); Byram v. Stout, supra, at 196, 26 N. E. at 688; cf. First Nat. Bank v. 
Johnson, 68 Neb. 641, 94 N. W. 837 (1903); Green v. Bass, 83 Ohio St. 378, 
94 N. E. 742 (1911). 


Corporations — Urtrra VirEs— Contracts To INDEMNIFY.— The plain- 
tiff was surety upon a building contractor’s completion bond. It was agreed 
that the lumber to be used in the construction was to be furnished by the 
defendant corporation, which promised to indemnify the plaintiff. Upon 
the contractor’s default the plaintiff settled its liability for $67,500 and 
sued the receiver of the lumber company to recover that amount. The 
company had furnished materials billed at $4,475 and received in payment 
only $2,684. From a judgment non obstante veredicto the plaintiff appealed. 
Held, that the contract was ultra vires the defendant corporation. Judg- 
ment affirmed. Globe Indemnity Co. v. McCullom, 313 Pa. 135, 169 Atl. 
76 (1933). 

The decision falls within the usual phrasing of the rule that a contract of 
guaranty is ultra vires unless express or implied authority is found in charter 
or statute. Lincoln Investment Co. v. Metros, 257 Mich. 215, 241 N. W. 
166 (1932); Pollitz v. Public Util. Comm. of Ohio, 96 Ohio St. 49, 117 N. E. 
149 (1917). However, the actuai result is unusual, since it is more common 
to place cases within the exceptions rather than the rule. See Note (1928) 
28 Cor. L. REv. 1080; (1931) 18 VA. L. Rev. 202. Some opinions dealing 
with the precise issue have conceded that such a contract is ultra vires but 
have refused to allow the defense if the defendant has received a benefit 
from the sale of its lumber to the third party. Lena Lumber Co. v. Brick- 
house, 173 Ark. 348, 292 S. W. 1007 (1927); Wittmer Lumber Co. v Rice, 
23 Ind. App. 586, 55 N. E. 868 (1900). But the court’s refusal to invoke 
an estoppel is supported by the federal cases declaring that recovery can 
only be had in quasi-contract. See Humboldt Mining Co. v. American Mfg., 
Mining & Milling Co., 62 Fed. 356, 362 (C. C. A. 6th, 1894); Jn re Smith 
Lumber Co., 132 Fed. 620, 623 (N. D. Tex. 1904). Dislike for the defense of 
ultra vires has led some courts to disregard whether, as in the instant case, 
the apparently beneficial contract has turned out to the great disadvantage 
of the guarantor. Cook v. Ruston Oil Mills & Fertilizer Co., 170 La. 10, 127 
So. 347 (1930); cf. Koehler & Co. v. Reinheimer, 26 App. Div. 1, 49 N. Y. 
Supp. 755 (1898). Yet it seems that detriment to a plaintiff will not be 
sufficient without some contemplated advantage to a guarantor’s business. 
Nowell v. Equitable Trust Co., 249 Mass. 585, 144 N. E. 749 (1924); Al & 
Lloyd Parker, Inc. v. Cameron County Lumber Co., 56 S. W.(2d) 256 (Tex. 
Civ. App. 1932). Other cases have held such a guaranty to be within the 
implied powers of the corporation, reasoning that if it is an accepted cus- 
tom of a trade to give such guaranties, a denial of the power to corporations 
would place them at a disadvantage in competing with individual operators. 
Central Lumber Co. v. Kelter, 201 Ill. 503, 66 N. E. 543 (1903); Wheeler, 
Osgood & Co. v. Everett Land Co., 14 Wash. 630, 45 Pac. 316 (1896); Jn- 
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terior Woodwork Co. v. Prasser, 108 Wis. 557, 84 N. W. 833 (1901). Thus, 
brewing corporations have almost unanimously been allowed to guarantee 
the business obligations of saloon keepers. Timm v. Grand Rapids Brewing 
Co., 160 Mich. 371, 125 N. W. 357 (1910) (bond to state); Halloran v. 
Jacob Schmidt Brewing Co., 137 Minn. 141, 162 N. W. 1082 (1917) (rent); 
Depot Realty Syndicate v. Enterprise Brewing Co., 87 Ore. 560, 170 Pac. 
294 (1918) (same). On the other hand, this practice has been denounced as 
a delusive benefit at an unwarranted risk of capital. Bowman Lumber Co. v. 
Pierson, 110 Tex. 543, 221 S. W. 930 (1920). The usual ground relied upon 
in the minority decisions is that the shareholders and creditors have a right 
to expect that the capital will not be risked in a business other than that 
for which the corporation is chartered. Humboldt Mining Co. v. American 
Mfg., Mining & Milling Co.; In re Smith Lumber Co.; Bowman Lumber Co. 
v. Pierson, all supra. But the argument loses some force if, upon a showing 
of trade practice, it appears that this is one of the risks normally incident 
to operating a lumber business. Express prohibition or permission is fre- 
queni!y found in the general corporation statutes. See PARKER, THE Cor- 
PORATION MANUAL (35th ed. 1934) § 39. It would seem that codes of fair 
competition might offer an opportunity for indiscriminate suppression of the 
practice if the particular industry finds it undesirable. 


CRIMINAL LAw — ForMER JEOPARDY — CONVICTION FOR FALSE RETURN OF 
IncoME No Bar To Civit ACTION FOR PENALTY. — The petitioner was assessed 
a penalty for making a false return of income under the Revenue Act of 1921. 
42 STAT. 265 (1921). He had previously been convicted in a criminal prosecu- 
tion under a different section of the statute for the same act. 42 Stat. 268 
(1921). The petitioner contended before the Board of Tax Appeals that his 
prior criminal prosecution was a bar to the collection of this assessment. From 
an adverse holding by the Board the petitioner appealed. Held, that the crimi- 
nal punishment and the civil liability were parts of one penalty, and imposition 
of one was no bar to imposition of the other. Judgment affirmed. Hanby v. 
Commissioner of Int. Rev., 67 F.(2d) 125 (C. C. A. 4th, 1933). 

The Supreme Court had previously indicated that the imposition of a civil 
penalty after a criminal conviction for the same act would be of doubtful con- 
stitutionality. See United States v. La Franca, 282 U. S. 568, 574 (1931). 
Lower federal courts, however, have generally reached the result of the instant 
case in interpreting other revenue laws. Jn re Leszynsky, Fed. Cas. No. 8,279 
(C. C. S. D. N. Y. 1879); United States v. Mt. Clemens Beverage Co., 23 
F.(2d) 885 (E. D. Mich. 1927); cf. Murphy v. United States, 272 U.S. 630 
(1926) (abatement of nuisance after acquittal in criminal action). Contra: 
United States v. McKee, Fed. Cas. No. 15,688 (C. C. E. D. Mo. 1877); cf. 
United States v. Chouteau, 102 U. S. 603 (1880). Under state statutes pro- 
viding for a punishment of fine and imprisonment together with a penalty col- 
lectible in a civil action, a judgment in one suit has been held no defense to a 
prosecution of the other. People v. Stevens, 13 Wend. 341 ‘(N. Y. 1835); 
Stout v. State, 36 Okla. 744, 130 Pac. 553 (1913). The concept of jeopardy 
is usually considered as requiring a criminal prosecution. See Rupert v. State, 
9 Okla. Cr. 226, 229, 131 Pac. 713, 714 (1913); State v. Lewis, 164 Wis. 363, 
365, 159 N. W. 746, 747 (1916). The present action is civil in nature not- 
withstanding the penalty. Cf. Hepner v. United States, 213 U.S. 103 (1909); 
Lipke v. Lederer, 259 U.S. 557 (1922). It is true that the instant case, even 
if civil, results in double punishment, but the constitutional provision is said 
to be designed to prevent a second jeopardy rather than a second punishment. 
See United States v. Ball, 163 U.S. 662, 669 (1896). Consequently, where the 
defendant has been convicted of a crime and the same acts constitute con- 
tempt, the criminal prosecution is no bar to the contempt proceeding. State v. 
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Froelich, 316 Ill. 77, 146 N. E. 733 (1925); State v. Kurent, 105 Kan. 353, 
184 Pac. 721 (1919). And where the same transaction constitutes two sepa- 
rate crimes the offender may be subject to two prosecutions. People v. Mehra, 
73 Cal. App. 162, 238 Pac. 802 (1925); State v. Cleaver, 196 Iowa 1278, 196 
N. W. 19 (1923) (unlawfully possessing intoxicants and maintaining nuisance). 
In forfeiture proceedings, although the claimant is the party who must bear 
any liability, his prior conviction is no bar to the proceedings in rem. Various 
Items of Personal Property v. United States, 282 U. S. 577 (1931). But ac- 
quittal in the criminal prosecution has been held a defense to the forfeiture 
suit. Coffey v. United States, 116 U. S. 436 (1886). There seems to be no 
reason why a forfeiture action should be double jeopardy after an acquittal 
although not after a conviction and, since the proceeding is civil and a dif- 
ferent amount of proof is required of the government, the matter hould not 
be res judicata. Cf. The Good Templar, 97 Fed. 651 (D. Mass. 1899). Clearly 
where the government is suing to enforce a proprietary right, a previous 
criminal prosecution for interference therewith is no bar. Stone v. United 
States, 167 U. S. 178 (1897); State v. Shevlin-Carpenter Co., 99 Minn. 158, 
108 N. W. 935 (1906), aff'd, 218 U. S. 57 (1910). The imposition of the 
penalty has been compared with the forfeiture of a felon’s property, which 
resulted from conviction and was often enforced in a civil action. See Stout v. 
State, supra, at 759, 130 Pac. at 559. 


FEDERAL CouRTS — JURISDICTION — SERVICE OF PROCESS ON NON-RESIDENT 
Mororist IN ACCORDANCE WITH STATE STATUTE.—A Pennsylvania statute 
provided that “any nonresident ... operator ... of any motor vehicle 

. who shall accept the privilege . . . of having the same operated within 
the Commonwealth . . . shall, by such acceptance . . . constitute the Sec- 
retary of Revenue of the Commenwealth . . . his . . . agent for the service 
of process in any civil suit . . . instituted in the courts of the Common- 
wealth . . . against such operator... arising out of ... any accident 
... . within the Commonwealth in which such motor vehicle is involved.” 
Pa. Stat. ANN. (Purdon, 1931) tit. 75, § 1201. Provision was also made for 
notifying the defendant. The plaintiff brought an action in a United States 
district court in Pennsylvania to recover for injuries alleged to have been 
caused by the defendant, a resident of New York, while operating an auto- 
mobile in Pennsylvania. Service of process was made in compliance with 
the state statute. The defendant appeared specially and filed a petition to 
quash the summons upon the ground that the state statute could not enlarge 
the jurisdiction of a United States court. Held, that the service was valid. 
Petition dismissed. O’Donnell v. Slade, 5 F. Supp. 265 (M. D. Pa. 1933). 

The defendant’s contention is apparently supported by the language in 
many cases to the effect that, notwithstanding the Conformity Act, ques- 
tions concerning the jurisdiction of federal courts are not controlled by state 
law. See Mechanical Appliance Co. v. Castleman, 215 U. S. 437, 443 (1909); 
Munter v. Weil Corset Co., 261 U. S. 276, 278 (1922). But the decisions 
that have denied conformity to certain statutes which would affect the 
jurisdiction of federal courts appear to have been based upon narrower prin- 
ciples. Thus, conformity has been denied where the federal jurisdiction 
would thereby be restricted. David Lupton’s Sons Co. v. Automobile Club 
of Am., 225 U. S. 489 (1912) (statute excluding unlicensed foreign corpora- 
tions from courts); Lappe v. Wilcox, 14 F.(2d) 861 (N. D. N. Y. 1926) 
(statutory stay of action brought in violation of arbitration agreement). In 
many situations the denial of conformity rests upon the ground that it 
would defeat the purpose of other federal legislation. Mexican Cent. Ry. v. 
Pinkney, 149 U. S. 194 (1892) (statute giving special appearance effect of 
general appearance); Mechanical Appliance Co. v. Castleman, 215 U.S. 437 
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(1909) (sheriff’s return conclusive of validity of service of process); cf. 
Munter v. Weil Corset Co., 261 U. S. 276 (1922). And conformity cannot 
extend the jurisdiction of a federal court beyond its constitutional limitations. 
Liberty Warehouse Co. v. Grannis, 273 U. S. 70 (1927) (declaratory judg- 
ment). In some cases where conformity has been denied, the state statute 
appears to have been unconstitutional. Goldey v. Morning News, 156 U. S. 
518 (1895); New Haven Pulp & Board Co. v. Downington Mfg. Co., 130 Fed. 
605 (D. Conn. 1904); cf. Riverside Mills v. Menefee, 237 U.S. 189 (1915). 
But the instant statute is clearly constitutional. Hess v. Pawloski, 274 U. S. 
352 (1927). And since none of the other principles upon which conformity 
has been denied seem applicable, the court properly found its decision con- 
trolled by cases holding valid the service of federal process upon foreign 
corporations in accordance with state statutes. Ex parte Schollenberger, 96 
U.S. 369 (1877) (express appointment of agent to accept service); Zendle v. 
Garfield Aniline Works, Inc., 29 F.(2d) 415 (D. N. J. 1928) (same); 
Ehrman v. Teutonia Ins. Co., 1 Fed. 471 (E. D. Ark. 1880) (no express ap- 
pointment) ; Sparks v. National Masonic Acc. Ass’n, 73 Fed. 277 (C. C. S. D. 
Iowa 1896) (same). In such case state statutes enable federal courts to 
obtain personal jurisdiction of defendants not otherwise within their reach, 
for, in the absence of such statutes, a foreign corporation may be served 
with process only in the state of its incorporation. See Fead, Jurisdiction 
Over Foreign Corporations (1926) 24 Micu. L. Rev. 633. But cf. Barrow 
S. S. Co. v. Kane, 170 U.S. 100 (1897). 


FEDERAL CouRTS — JURISDICTION: SUBJECT MATTER — LIBEL CONTAINED 
IN PLEADING IN FEDERAL Court. — In a previous suit brought in a federal 
court by the plaintiff, a resident of South Carolina, against a Delaware corpo- 
ration for breach of contract, the company supported its answer by an af- 
fidavit of an employee, also a resident of South Carolina. The present action 
was brought in a state court against the company and the employee to recover 
damages for a libel alleged to have been contained in both the answer and 
the affidavit, and was removed to a federal court on the ground that a federal 
question was involved. The plaintiff’s motion to remand was denied, and he 
appealed. Held, that no federal question was involved, or, if it were, it was 
not a ground for removal because raised only by the defense. Reversed and 
remanded. Thompson v. Standard Oil Co. of N. J.,67 F.(2d) 644 (C. C. A. 
4th, 1933), cert. denied, 54 Sup. Ct. 640 (1934). 

It is generally said that federal jurisdiction may be invoked upon the 
ground that a federal question is involved only if the decision of the case 
may depend upon the construction of the Constitution or laws of the United 
States. See Osborn v. Bank of U. S., 9 Wheat. 738, 822 (U. S. 1824); 
Defiance Water Co. v. Defiance, 191 U.S. 184, 190 (1903); 1 HucHes, Fep- 
ERAL Practice (1931) §540. The present holding makes the plaintiff’s 
right to an unassailed reputation and the defendant’s privilege in pleading 
depend upon the law of the state in which the pleading was published. The 
dissenting judge argued that power to impose liability for defamatory 
statements in federal proceedings and to determine the extent of the privi- 
lege in pleading was vital to the proper functioning of federal courts and, 
like the power to punish for contempt, inherent. Cases presenting similar 
considerations have been held to raise federal questions although not re- 
quiring the application or construction of any United States statute. Thus, 
it has been held that an action for a malicious prosecution in a United States 
court raised a federal question. Rury v. Gandy, 12 F.(2d) 620 (E. D. Wash. 
1926); cf. Eighmy v. Poucher, 83 Fed. 855 (C. C. N. D. N. Y. 1898). A 
similar result was reached in an action to annul the plaintiff’s expulsion from 
a trade union because he had brought suit in a federal court to enjoin a strike 
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by the union. Burke v. Monumental Div. No. 52, Brotherhood of Locomotive 
Engineers, 273 Fed. 707 (D. Md. 1919). And suits for relief in derogation 
of federal decrees have been held removable. South Dakota Cent. Ry. v. 
Continental & Commercial Trust & Sav. Bank, 255 Fed. 941 (C. C. A. 8th, 
1919), cert. denied, 250 U. S. 642 (1919); First Nat. Bank of Ceredo v. 
Society for Savings, 80 Fed. 581 (C. C. A. 4th, 1897). But even if such 
considerations may be a proper basis for asserting jurisdiction, they may well 
be invoked only when practical reasons for so doing are present. Although 
under the majority view it would be possible for a state, by limiting or 
abolishing the privilege in pleading, to discourage litigants from resorting to 
the federal courts or witnesses from testifying frankly in them, this pos- 
sibility appears remote. However, the existence of a federal question does 
not of itself permit removal to a federal court; the federal question must be 
presented by the plaintiff’s cause of action. Tennessee v. Union & Planters’ 
Bank, 152 U. S. 454 (1894); Joy v. St. Louis, 201 U. S. 332 (1906). But 
if the plaintiff’s right to have his reputation unassailed in federal pleadings 
were considered a federal question, that question would be presented by the 
mere allegation that the libel occurred in a federal pleading. Cf. Hartford 
Fire Ins. Co. v. Kansas City, M. & O. Ry., 251 Fed. 332 (N. D. Tex. 1918). 
And the time and place of publication are essential allegations in a complaint 
for libel. See NEWELL, SLANDER AND LiBeEL (4th ed. 1924) § 564. More- 
over, if only the extent of the privilege were considered a federal question, 
that also would seem to be raised by the complaint, for, in an action for 
libel contained in a pleading, the plaintiff must affirmatively allege that the 
libellous statements were unprivileged. Hartung v. Shaw, 130 Mich. 177, 89 
N. W. 701 (1902); Miller v. Gust, 71 Wash. 139, 127 Pac. 845 (1912). 


JupGMENTs — VALIDITY OF CONDITIONAL JUDGMENT AT LAW ORDERING Fu- 
TURE PAYMENTS OF INSTALLMENTS. — Under a policy issued by the defendant, 
the plaintiff was entitled to receive the amount of his insurance in twenty-four 
monthly payments on proof of total and permanent disability. The insured 
was required to give proof of continued disability on demand, and on his fail- 
ure to give such proof the insurer was not bound to continue payments. The 
plaintiff became ill, furnished proof of disability, and, on the defendant’s re- 
fusal to make the payments, sued on the policy. The Kentucky Code provides 
that actions shall be of two kinds, “ ordinary and equitable”. See Ky Copes 
Ann. (Carroll, 1932) Civil Prac. § 5. The suit was brought as an “ ordinary ” 
one. On a directed verdict for the plaintiff the jury assessed damages at the 
total amount of the policy, and judgment was entered for that amount with a 
direction that it be paid in twenty-four monthly installments. The defendant 
appealed. Held, that the judgment properly ordered future payments but 
should have been conditional upon continued disability. Judgment affirmed 
as modified. Prudential Ins. Co. v. Hampton, 252 Ky. 145, 65 S. W.(2d) 980 
(1933). 

Kentucky seems to be the only jurisdiction to render such judgments. 
Equitable Life Assurance Soc. v. Branham, 250 Ky. 472, 63 S. W.(2d) 498 
(1933). Contra: State Life Ins. Co. v. Atkins, 9 S. W.(2d) 290 (Tex. Civ. 
App. 1928); cf. Metropolitan Life Ins. Co. v. Lambert, 157 Miss. 759, 128 So. 
750 (1930); Bonslett v. New York Life Ins. Co., 190 S. W. 870 (Mo. 1916). 
While a few courts of law have ordered future payments of installments, in 
no case was there a possibility that the payments might not become due. 
Wolfe v. Wilsey, 2 Ind. App. 549, 28 N. E. 1004 (1891); Thatcher v. Taylor, 
3 Munf. 249 (Va. 1812); cf. Libby v. Rosekrans, 55 Barb. 202 (N. Y. 1869); 
see 1 FREEMAN, JUDGMENTS (sth ed. 1925) §98. Many courts have de lared 
that a judgment must be a final determination of the controversy and is im- 
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proper if dependent ona contingency. Battell v. Lowery, 46 Iowa 49 (1877); 
Strickland v. Cox, 102 N. C. 411, 9 S. E. 414 (1889); see 1 FREEMAN, JuDG- 
MENTS § 79. But see Note (1931) 31 Cov. L. Rev. 124; cf. Commonwealth v. 
Pejepscut Proprietors, 7 Mass. 399 (1811); Stevenson v. Scott, 188 Pa. 234, 
41 Atl. 533 (1898). Courts of equity decree specific performance of contract 
to give annuities, but in such cases the determination is final so that multi- 
plicity of suits is avoided. Fleming v. Peterson, 167 Ill. 46s, 47 N. E. 755 
(1897); Harris v. Parry, 215 Pa. 174, 64 Atl. 334 (1906). In the instant case 
specific performance would reduce the number of suits to one, but multi- 
plicity of proceedings would not be avoided since the defendant might require 
a reopening of the case at any time by claiming that the disability no longer 
existed. Accordingly, specific performance of such contracts has been denied. 
Gephardt v. Metropolitan Life Ins. Co., 213 Iowa 354, 239 N. W. 235 (1931); 
cf. Hicks v. Penn Mut. Life Ins. Co., 210 Fed. 464 (D. Mass. 1914). Had the 
present court found that there was an anticipatory breach of the entire con- 
tract, future damages might have been awarded, but in the form of a judg- 
ment for the present value of the future payments. Federal Life Ins. Co. v. 
Rascoe, 12 F.(2d) 693 (C. C. A. 6th, 1926). But cf. Kithcart v. Metropoli- 
tan Life Ins. Co., 1 F. Supp. 719 (W. D. Mo. 1932). However, the judgment 
is similar to an alimony decree in equity or to a workmen’s compensation 
award given in a special proceeding and avoids multiplicity of suits if not of 
hearings. In granting an efficient remedy where neither law nor equity has 
given adequate relief, the decision demonstrates that out of the code fusion of 
the separate systems a modification of their old limitations may be possible. 


PARTITION — USE OF UpseT PRICE IN ParTITION SALE.— The complain- 
ants, tenants in common owning together a five-sixths interest in real property, 
brought a bill for the sale of the property and division of the proceeds. The 
land was not susceptible of division in kind. Experts agreed that while a 
sale at any substantial price would be improbable on the existing market, the 
value of the property would be above $40,000 in a more favorable market. 
The complainants offered to buy the property at $30,000 or to have it sold 
at that price. The court decreed a sale at an upset price of $40,000 and the 
complainants appealed. Held, that in the absence of statutory authorization 
the court should not go beyond the ordinary procedure in such cases to set a 
minimum price. Decree reversed. Kemp v. Waters, 170 Atl. 178 (Md. 1934). 

Equity would not order a sale in a suit for partition before such procedure 
was expressly authorized by statute, and the statutes generally do not provide 
for the imposition of conditions such as a minimum price. Wood v. Little, 
35 Me. 107 (1853); Codman v. Tinkham, 15 Pick. 364 (Mass. 1834); see 
5 Pomeroy, Equity JURISPRUDENCE (4th ed. 1919) § 2144. However, at 
least one court has allowed the use of an upset price under a statute similar 
to the one in the instant case. New Orleans v. Howard, 160 Fed. 393 
(C. C. A. sth, 1908); cf. Knapp v. Gass, 63 Ill. 492 (1872); Int. Rev. Strat. 
(Cahill, 1933) ¢. 106, § 27. While it is often said that mere inadequacy of 
price is not sufficient reason for denying confirmation of a partition sale, 
some courts have refused to confirm on this ground. Moore v. M cJudkins, 
136 Ark. 292, 206 S. W. 445 (1918); Loyd v. Loyd, 61 Iowa 243, 16 N. W. 
117 (1883). But cf. Connor v. McCoy, 83 S. C. 165, 65 S. E. 257 (1909). 
If confirmation may be denied because the price realized was too low, there 
would seem to be no reason why the court could not guard against such a 
contingency by fixing a minimum price in advance. During the present de- 
pression the device of the upset price has been used to protect the mortgagor 
in foreclosure sales. See Note (1933) 47 Harv. L. REv. 299, 305. But since 
equity ordered the sale of land on foreclosure without statutory authorization, 
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there is more reason for the courts to impose conditions on such sales than in 
partition proceedings. Belloc v. Rogers, 9 Cal. 123 (1858); Lansing v. 
Goelet, 9 Cow. 346 (N. Y. 1827); see 3 Jones, Mortcaces (8th ed. 1928) 
§ 2012. And the mortgagor is entitled to more protection than the cotenant 
since he will have a deficiency judgment against him. The most common use 
of the upset price -has been to protect the minority bondholders in corporate 
reorganizations. Blair v. St. Louis H.& K. R. R., 25 Fed. 232 (C. C. E. D. 
Mo. 1885); Central Trust Co. v. Washington County R. R., 124 Fed. 813 
(C. C. D. Me. 1903). In this situation the controversy is between bond- 
holders who occupy among themselves a position more analogous to that of 
cotenants of land than to the debtor-creditor relation which exists between 
mortgagor and mortgagee. But setting a minimum price in reorganizations 
has been severely criticized as giving too much power to a recalcitrant minor- 
ity. See Spring, Upset Prices in Corporate Reorganization (1919) 32 Harv. 
L. Rev. 489; Weiner, Conflicting Functions of the Upset Price in a Corporate 
Reorganization (1927) 27 Cot. L. Rev. 132. In the present case to sell the 
property in a deflated market may injure the minority owner, but setting a 
price well above the present market value results in depriving the complain- 
ants of their right to partition and might well be giving an opportunity to a 
party to tie up the property until his cotenants are willing to pay a high price 
to purchase his interest. 


SALEs —HusBanp’s AcTION FOR Loss oF CONSORTIUM BASED ON Im- 
PLIED WARRANTY TO Wire.— The plaintiffs wife recovered damages from 
the defendant for personal injuries caused by the breach of an implied 
warranty that food sold to her was wholesome, the jury finding that she 
made the purchase on her own behalf and not as agent for her husband. 
In a separate action tried concurrently, the plaintiff sought damages for loss 
of consortium, including domestic services, and medical expenses, also basing 
his claim on the implied warranty. Judgment was rendered in favor of the 
plaintiff and the defendant appealed. Held, that the plaintiff was entitled 
to recover consequential damages caused by the breach of the implied war- 
ranty to his wife. Judgment affirmed. Gimenez v. Great Atlantic & Pacific 
Tea Co., 269 N. Y. Supp. 463 (App. Div. 1934). 

The decision seems unusual in holding that the defendant may be liable 
on an implied warranty, for privity of contract is generally required. Wel- 
shausen v. Charles Parker Co., 83 Conn. 231, 76 Atl. 271 (1910); Turner v. 
Edison Storage Battery Co., 248 N. Y. 73, 161 N. E. 423 (1928). However, 
there have been a number of departures from this rule where the plaintiff 
has been injured by foodstuffs. Perhaps the most desirable modification, 
although not widely accepted, is to find privity of warranty in some repre- 
sentation running directly to the plaintiff. See Nock v. Coca-Cola Bottling 
Works, 102 Pa. Super. 515, 521, 156 Atl. 537, 539 (1931); 1 WILLISTON, 
Sates (2d ed. 1924) § 244a; Note (1929) 42 Harv. L. Rev. 414, 418; cf. 
Baxter v. Ford Motor Co., 168 Wash. 456, 12 Pac.(2d) 409 (1932) (repre- 
sentation in advertisement that glass was shatter-proof). Contra: Red- 
mond v. Borden’s Farm Products, 245 N. Y. 512, 157 N. E. 838 (1927). 
In several instances the warranty has been held to “run with the chattel” 
to the ultimate consumer. Challis v. Hartloff, 136 Kan. 823, 18 Pac.(2d) 
199 (1933); Ward Baking Co. v. Trizzini, 27 Ohio App. 475, 161 N. E. 557 
(1928). Contra: Block v. Empire State Doughnut Corp., 233 App. Div. 
774, 250 N. Y. Supp. 440 (1931). And frequently courts reach a similar 
result by imposing on suppliers of food an absolute tort liability in terms of 
implied warranty. Chenault v. Houston Coca-Cola Bottling Co., 151 Miss. 
366, 118 So. 177 (1928); Catani v. Swift & Co., 251 Pa. 52, 95 Atl. 931 
(1915) (under Pure Food Act); cf. Crigger v. Coca-Cola Bottling Co., 132 
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Tenn. 545, 179 S. W. 155 (1915). Since the plaintiff in the instant case did 
not use the chattel himself and in no way relied on representations by the 
defendant, his action is directly supported only by the last theory. Yet in 
New York this broad liability has not heretofore been imposed. Redmond v. 
Borden’s Farm Products, supra; Block v. Empire State Doughnut Corp., 
supra. But despite the requirement of privity for a warranty the tortious 
nature of the action has been recognized. Shippen v. Bowen, 122 U. S. 575 
(1887); see 1 WILLIsToN, SALES (2d ed. 1924) §197; cf. Bernstein v. 
Queens County Jockey Club, 222 App. Div. 191, 225 N. Y. Supp. 449 (1927). 
Thus, privity has been dispensed with in permitting a parent to recover 
for loss of services and medical expenses caused by breach of an implied 
warranty to his infant daughter. Kennedy v. F. W. Woolworth Co., 205 
App. Div. 648, 200 N. Y. Supp. 121 (1923). Even if his wife’s action is 
basically one of contract, the plaintiff should recover for loss of services 
and medical expenses, since these elements of damage are barred in an ac- 
tion by the injured party on the ground of the husband’s or father’s superior 
right to them. Wilder v. Great Western Cereal Co., 134 Iowa 451, 109 
N. W. 789 (1906); Blaechinska v. Howard Mission and Home for Little 
Wanderers, 130 N. Y. 497, 29 N. E. 755 (1892); see 2 SepGwick, DAMAGES 
(oth ed. 1912) §§ 486, 486b. However, this reason would not apply to per- 
mit the husband to recover for loss of the wife’s society, the right to which 
can exist only in the husband. Zingrebe v. Union Ry., 56 App. Div. 555, 67 
N. Y. Supp. 554 (1900); Elling v. Blake-McFall Co., 85 Ore. 91, 166 Pac. 
57 (1917); see 2 Sepcwick, Damaces (gth ed. 1912) § 486a. 


SuRETYSHIP — APPLICATION OF MorTGAGE FORECLOSURE PROCEEDS TO 
Tat Part or DEBT FOR WHICH SuRETY Is Not Bounp.—As security for 
a loan to one defendant the plaintiff took a real estate mortgage with power 
of sale. The loan was to be repaid in installments and on default in any 
payment the mortgagee was to have the right to foreclose. The debtor failed 
to meet one installment, and the mortgagee agreed to postpone foreclosure 
in consideration for a new note for that installment to be covered by the 
mortgage and signed by a surety. After subsequent default, the mortgagee 
exercised his power of sale. The proceeds being insufficient to satisfy the 
total debt, the plaintiff sued the principal and the surety on the renewal 
note. The trial court decided that the foreclosure proceeds should be applied 
pro rata on all the notes representing the loan and limited the plaintiff’s re- 
covery. The plaintiff appealed. Held, that the proceeds should have been 
applied to notes for which there was no surety and that the plaintiff was 
entitled to recover the full amount of the note. Judgment reversed. Fed- 
eral Land Bank v. Fulcher, 47 Ga. App. 602, 171 S. E. 152 (1933). 

The court drew no distinction between foreclosure under a power of sale 
and a foreclosure through judicial proceedings. In the latter situation, in 
the absence of any agreement to the contrary, application of the proceeds 
will be made by the court. Orleans County Nat. Bank v. Moore, 112 N. Y. 
543, 20 N. E. 357 (1889); see Ohio Elec. Car Co. v. Le Sage, 198 Cal. 705, 
709, 247 Pac. 190, 192 (1926); 3 Jones, MortcaAces oF REAL PROPERTY 
(8th ed. 1928) § 2162. Some courts have concluded that foreclosure pay- 
ments must be appropriated to all demands pro rata and cannot be limited 
to those demands for which the creditor holds no other security. Gerber v. 
Sharp, 72 Ind. 553 (1880); Orleans County Nat. Bank v. Moore, supra; 
see Note (1922) 21 A. L. R. 704, 723. But cf. Hanlon v. Union Bank, 247 
N. Y. 389, 160 N. E. 650 (1928). Others apply the proceeds to the least 
secured obligations. Tolerton & Stetson Co. v. Roberts, 115 Iowa 474, 88 
N. W. 966 (1902); Union Trust Co. v. Detroit Motor Co., 117 Mich. 631, 
76 N. W. 112 (1898); Wilson v. Allen, 11 Ore. 154, 2 Pac. gt (1883). 
Under this view the surety’s equity is considered to be merely the privilege 
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of subrogation to the right of the creditor after the entire debt has been 
paid. Cargile v. Briscoe, 205 Ky. 394, 265 S. W. 929 (1924); cf. Stamford 
Bank v. Benedict, 15 Conn. 437 (1843). As to collateral security, the great 
majority of courts agree that the creditor, if unrestricted by a contrary 
agreement, has the right to apply the proceeds to demands on which the 
surety is not bound. Kortlander v. Elston, 52 Fed. 180 (C. C. A. 6th, 
1892); see ARANT, SURETYSHIP (1931) § 78; STEARNS, SURETYSHIP (3d ed. 
1922) §118; Note (1922) 21 A. L. R. 704, 720. But cf. Blackmore v. 
Granbery, 98 Tenn. 277, 39 S. W. 229 (1897). Since it is also extrajudicial, 
it would seem that foreclosure under a power of sale should be treated like 
the sale of collateral. See Saunders v. McCarthy, 8 Allen 42, 45 (Mass. 1864); 
2 Jones, CHATTEL MortGaces AND CONDITIONAL SALES (6th ed. 1933) 
§ 641; cf. Livermore Falls Trust & Banking Co. v. Richmond Mfg. Co., 108 
Me. 206, 79 Atl. 844 (1911). Contra: Bostick v. Jacobs, 133 Ala. 344, 32 
So. 136 (1902). But even if the proceeds are to be classified with in- 
voluntary payments of judicial proceedings, the decision of the instant case 
appears sound. The natural presumption would seem to be that the creditor 
takes the personal guaranty of the indorser, especially when it is in con- 
sideration for postponing a mortgage foreclosure, in order to secure as far 
as possible full payment of the debt. Moreover, a contrary result would 
encourage the surety to delay payment until the creditor realizes upon the 
security. 


SURETYSHIP — SURETY’S DEFENSES — FAILURE OF CREDITOR TO SET-OFF A 
CLAIM AGAINST THE PRINCIPAL DEBToR.— The defendant surety company 
bonded the city controller, who thereafter wrongfully paid a sum due a build- 
ing contractor. By the terms of the contract such a sum should have been 
deducted from the debt owed by the contractor to the city. The defendant 
maintained that, if liable to the city for the misconduct of the*controller, it 
should be subrogated to the city’s claim against the contractor and the surety 
bonc.ag him, both of whom had been joined as defendants. It showed that 
the payment had been used by the contractor to discharge other obligations 
on which his surety was bound and argued that the surety was, therefore, not 
prejudiced by the controller’s failure to make a set-off. From a judgment 
granting relief over against the contractor but not his surety, the controller’s 
surety appealed. Held, that the wrongful payment released the contractor’s 
surety. Judgment affirmed. City of Tacoma v. Peterson, 25 Pac.(2d) 1034 
(Wash. 1933). 

Where mutual debts exist between a creditor and a principal, a failure by 
the former to set off his claim against the other debt, in the absence of an 
agreement permitting set-off, has been held not to discharge the surety. 
Glazier v. Douglass, 32 Conn. 393 (1865); cf. Hollingsworth v. Tanner, 44 Ga. 
11 (1871). The same result has been reached by a majority of courts 
in cases where the creditor was a bank, even though a privilege to apply the 
funds of a depositor to his note was implied. National Mahaiwe Bank v. Peck, 
127 Mass. 298 (1879); National Bank of Newburgh v. Smith, 66 N. Y. 271 
(1876); see CAMPBELL, CASES ON SURETYSHIP (1931) 483, n.2. Contra: 
Pursifull v. Pineville Banking Co., 97 Ky. 154, 30 S. W. 203. (1895); Frank- 
lin Sav. & Trust Co. v. Clark, 283 Pa. 212, 129 Atl. 56 (1925). Such decisions 
have been criticized on the ground that the equitable principle which requires 
a creditor to retain collateral security as a condition of the surety’s liability 
should require the bank to satisfy its claim by a set-off. Commercial Bank 
& Trust Co. v. Tatum, 193 Ala. 120, 69 So. 508 (1915); see (1915) 29 Harv. 
L. Rev. 231. This principle would seem applicable to the instant facts, 
especially since the exercise of set-off was not only privileged but was the 
agreed means of balancing the mutual debts. Cf. White’s Adm’r v. Life Ass’n 
of Am., 63 Ala. 419, 430 (1879). The contention that there was no dis- 
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charge because the payment was used to satisfy other claims on which the 
surety was bound finds support in the case of construction contracts where 
the terms of the contract are departed from by a premature payment to the 
contractor. Here, although its risk is increased, the contractor’s surety 
ordinarily is discharged only if it shows that the payment was used for pur- 
poses other than those for which the bond was given. Trustees of M. E. 
Church v. Equitable Surety Co., 269 Pa. 411, 112 Atl. 551 (1921); Leghorn 
v. Nydell, 39 Wash. 17, 80 Pac. 833 (1905). Contra: Prairie State Nat. Bank 
v. United States, 164 U.S. 227 (1896); Calvert v. London Dock Co., 2 Keen 
638 (1838). Despite the ultimate use of the payment to extinguish other 
claims on which the surety was liable, the instant court predicated a finding 
of damage on the rather doubtful presumption that these obligations would 
have been otherwise satisfied had there been no payment. 


Torts — CONTRIBUTORY NEGLIGENCE OF LANDOWNER IN ALLOWING Com- 
BUSTIBLES TO ACCUMULATE NEAR RaAILrRoaD. — Inflammable vines and leaves 
were allowed to accumulate on the plaintiff's land and on the defendant’s 
right of way. Sparks from the defendant’s carefully operated locomotive 
ignited the combustibles on the right of way, and the ensuing fire destroyed 
the plaintiff’s warehouse. The trial court excluded a defense of contributory 
negligence based upon the plaintiff's knowledge of the existing danger and 
his failure to keep his land free from the vines and leaves. The court of 
appeals affirmed a judgment for the plaintiff, and the supreme court granted 
a petition for certiorari. Held, that the issue of contributory negligence should 
have been submitted to the jury. Reversed and remanded. Nashville, C. & 
St. L. Ry. v. Nants, 65 S. W.(2d) 189 (Tenn. 1933). 

The same court had previously held that a landowner who stored inflam- 
mables near the track was justified in assuming that an adjoining railroad would 
use diligence to prevent the escape of sparks. Louisville & N. R. R. v. Short, 
110 Tenn. 713, 77 S. W. 936 (1903). A majority of courts have reached 
a like result and, although the reported facts fail to reveal whether the 
landowner had reason to anticipate the defendant’s negligence, the language 
of the decisions would seem to make that fact immaterial. LeRoy Fibre 
Co. v. Chicago, M & St. P. Ry., 232 U.S. 340 (1914); Vaughan v. The Taff 
Vale R. R., 3 H. & N. 743 (1858); see BoHLEN, CAsEs on Torts (3d ed. 
1930) 510, n.16; (1898) 11 Harv. L. Rev. 555; (1914) 27 Harv. L. Rev. 688. 
Contra: Murphy v. Chicago & N. W. Ry., 45 Wis. 222 (1878); see Slossen 
v. B., C. R. & N. R. R., 60 Iowa 215, 221, 14 N. W. 244, 246 (1882). The 
instant court attempted to distinguish the foregoing cases as involving a 
risk of the defendant’s future_negligence rather than a risk from a menace 
known by the plaintiff to be existing, and as involving a condition on the 
plaintiff’s property resulting from his active use of the land rather than 
from his neglect. The latter distinction seems based upon the theory that 
a risk created by an active use of land might be reasonable where the same 
risk resulting from disuse might bar recovery. But the courts have been re- 
luctant to require affirmative action by the landowner where the risk was 
created by a natural condition. Salmon v. Delaware, L. & W. R. R., 38 N. J. 
L. 5 (1875); see Omaha Fair & Exposition Ass’n v. Missouri Pac. R. R., 42 
Neb. 105, 115, 60 N. W. 330, 334 (1894); Harper, Law or Torts (1933) 
§ 85. Some courts have reached a result contrary to the instant decision on 
the theory that a wrongdoer cannot by his negligence alter the mode in which 
the plaintiff must manage his property. Flynn v. San Francisco & San Jose 
R. R., 40 Cal. 14 (1870); Salmon v. Delaware, L. & W. R. R., supra. It 
would seem, however, that the present decision, while novel, is sound in 
leaving to the jury the landowner’s contributory negligence, to be measured 
by the degree of the risk and the burden of affirmative action. 
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CRIME AND CRIMINAL STATISTICS IN Boston. Vol. II of the Harvard Law 
School Survey of Crime in Boston. By Sam Bass Warner. Cam- 
bridge: Harvard University Press. 1934. Pp. x, 150. $3.00. 


Those interested in the movement to ascertain the facts of law administra- 
tion have looked forward to this report with great interest. The scholarly 
reputation of the directors, the carefully prepared plans, and the extensive 
nature of the Harvard Crime Survey have raised high expectations. In par- 
ticular, Professor Warner’s previous researches, involving original plans for 
collecting judicial statistics and acute criticism of existing materials, have 
demonstrated his leadership in the field. 

The result as presented, however, leaves me puzzled. In the main this is a 
discussion of methodology in statistical research in law administration, and 
only to a very limited extent a Survey report. Professor Warner here re- 
peats his criticisms of other projects and explains his plan for collecting 
court statistics. Two-thirds of this small volume are devoted to this material, 
valuable but previously available, in general outline at least, and in one case 
with greater detail — the convincing article in this Review showing the de- 
limitation of the figures collected by the Department of Justice on crimes 
known to the police.1 So far as this report presents actual data, it deals 
with figures, the origins of which are not entirely clear, of the number of 
arrests and of prosecutions classified somewhat as to type and as to time. 
Apparently certain other statistical data will be given in various later reports, 
particularly that by Warner and Cabot on Criminal Courts. (I so conclude 
from brief references in this book,? from the publishers’ announcements, and 
from information given by the author.) Since the author has always argued 
for court statistics as more accurate and consequently more worth tabulating, 
one may look for greater concreteness in this forthcoming volume. But if 
this supposition is true, the question as to this volume still remains. The 
discussion of method here given leads to the final conclusion that court 
statistics should be collected, with a concrete plan therefor. The plan, which 
calls for a comparatively simple and definite procedure to be followed by the 
clerks of court, seems admirably sane, conservative, and workable. One would 
naturally look here for a demonstration of the results already obtained. 
Moreover, the data here presented might well appear much less scanty had 
they been supplemented by the other material. As it is, there is danger of 
misleading, and of unnecessarily supplying ammunition to critics, by making 
what we understand to have been extensive effort appear as slight. 

Beyond this, however, I wonder if Mr. Warner has not been too affected 
by the criticisms, from himself and others, of a great part of judicial 
tabulating to date. He approaches his problem with a certain gingerliness 
which again unnecessarily invites brickbats. For a short time the collec- 
tion of judicial statistics was perhaps over-popularized as a short cut to 
knowledge. Then came the depression which both dried up research funds 





1 Warner, Crimes Known to the Police — An Index of Crime? (1930) 45 Harv. 
L. REv. 307. 
2 Pp. 54, 77: 
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and brought its train of swift social and political changes making the slow 
collection of facts outmoded. This happened before experimentation had 
gone far enough to develop a recognized methodology or to demonstrate the 
solid, albeit not lurid, worth of the material collected. Unfortunately, we 
have been in a period when there is some tendency to decry such activities. 
Professor Warner, therefore, tries to make his material readable and to con- 
ceal the technical operations which are behind this type of research. I feel 
he has not succeeded, and that one cannot and ought not to expect to make 
such material readable in any popular sense. After all, it should be directed 
to those really scientifically interested. 

We find ourselves, however, much in the dark as to just what was at- 
tempted. There is need of an explicit statement of what was done in the 
Harvard Crime Survey in the way of collecting judicial statistics, or how the 
figures here set forth were obtained, and whether any new and independent 
survey was conducted. Outside of the title the only concrete reference I find 
to the Survey is that on page 37: “ One of the first things done when the 
Harvard Crime Survey started in 1926 was to examine into the statistics of 
criminal prosecutions.” I cannot discover, however, whether any of the 
figures thereafter referred to and those collected in the brief tables in the 
appendix were separately collected for the Survey, though apparently they 
were taken from various published reports. Statements as to the methods 
pursued in the Survey, what figures were used and how obtained, to what area 
they apply (for in spite of the author’s attempts to define the territorial 
limits of the statistics as among the three areas, Boston, Suffolk County, and 
Metropolitan Boston, I still am confused by the references to “ Boston ” in the 
text) would have been helpful. Moreover, notwithstanding the author’s 
warnings, some of the conclusions drawn as to prosecution trends seem ex- 
tensive on the data given. 

Here is not space for an extended argument as to the value of statistical 
studies, though my own belief is that experimentation has shown their uses 
and has now gone far enough to enable us to avoid repeating expensive mis- 
takes necessary at an earlier period. I will say, though, that there is still 
basis for belief in the value of knowledge as opposed to intuition, that here 
is a field where knowledge can and should be unearthed, and that scholars 
should not be turned aside by the chance gusts of sentiment of the moment 
from a vital and important task. Professor Warner is so well equipped for 
this work that he should not be deterred from a bold assault upon it. 


CHARLES E. CLARK.* 





ON THE Division oF LaBour IN Society. Emile Durkheim. Translated with 
an estimate by George Simpson. New York: The Macmillan Co. 
1933. Pp. xliv, 439. $3.50. 

For those who cannot read Durkheim in the French, Mr. Simpson has done 

a very real service. Emile Durkheim has long been recognized as the suc- 

cessor in France of Auguste Comte, and his later and perhaps most impor- 

tant work — Les Régles de la Méthode Sociologique (1895) — marks what 
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Dean Pound calls the stage of unification of sociological thinking. For the 
student of jurisprudence the present work, first published in 1893, is itself 
rich in ideas of wide ramifications. The year 1893 was in the interregnum 
between the discrediting of historical. and metaphysical jurisprudence by 
Thering,! who at the same time reasserted the need for creative juristic ac- 
tivity, and the rise of the twentieth century legal philosophies. Stammler’s 
Lehre appeared in 1896, Geny’s Méthode d’Interprétation in 1899, Duguit’s 
L’Etat, le Droit Objectif et la Loi Positive in 1901, Kohler’s Lehrbuch in 
1908. To read De la Division du Travail Social in 1934 is to see in proces- 
sion before one’s eyes the ghosts of the dead as well as the spirits of the 
then unborn. 

Here is the battle-cry of positivist jurisprudence. ‘“ This book is pre- 
eminently an attempt to treat the facts of the moral life according to the 
method of the positive sciences.” 2 -Moral facts being phenomena, it must 
“ be possible to observe them, describe them, classify them, and look for the 
laws explaining them.” * Durkheim’s theme is that social life rests upon a 
two-fold basis. In undeveloped societies men have similar needs, economic 
and cultural, and each member satisfies his own needs in a manner uniform 
over the entire society. Homogeneity of needs and function preserves and 
fosters homogeneity of mental and moral characteristics. The collective 
conscience, in Durkheim’s phrase, is very powerful and all-pervading in such 
societies, and any variation from the uniform type is repressed, for it revolts 
the collective conscience binding men together. This bond Durkheim de- 
scribes as “ mechanical solidarity”. The tendency of societies, however, 
through causes analogous to those in the organic world, is toward differentia- 
tion of functions for meeting the common needs. The total labor of a par- 
ticular kind is concentrated in a few members of society instead of being dis- 
tributed uniformly over all. Moreover, this process of division of labor 
tends, in itself, to create variations in the needs men have and to reduce 
even similarity of needs to a minimum. Thus, “ mechanical solidarity” 
tends to weaken, whilst in its place there appears the bond of mutual inter- 
dependence due to specialization of functions. “The whole society must rely 
for satisfaction of each particular need upon some small part of society. 
Here is the second basis of social life, which Durkheim calls “ organic soli- 
darity””. Societies, therefore, as they advance, come to depend less on 
“mechanical solidarity’’ and more on “ organic solidarity”. To parody 
Spencer’s barbarous phrase, the movement is from a simple undifferentiated 
homogeneity to a complex differentiated heterogeneity. 

As this movement goes forward law becomes decreasingly a mere instru- 
ment for repressing variations which revolt the collective conscience, and 
increasingly an instrument for regulating the operation of a complicated but 
close-fitting system of specialized functions. Proceeding along this main 
highway of his theme Durkheim points out with all the wealth of his un- 
rivalled store of facts many by-paths of intense interest ta American law 
today. He sees administrative law as essentially a symptom of the shift 
from mechanical to organic solidarity. He diagnoses the pathology of the 
social division of labor in terms as apt for the present day as if they had 





1 ScHERZ UND ERNST IN DER JURISPRUDENZ (1884). Cf. Saleilles, L’Ecole His- 
torique et Droit Naturel (1902) 1 Revue TRIMESTRIELLE DE Droit CIvIL 80. 

2 P. 32. 8 Ibid. 

4 Pp. 126, 221-22. 
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been recently penned.’ His discussions of crime are not, perhaps, as up-to- 
date, but they are suggestive and hold the attention.* He asserts in no un- 
mistakable terms the necessary limits of psychology and the call for what, 
since McDougall, we know as social psychology.? He has gone far beyond 
mechanical and biological sociology, but he still talks the language of his 
predecessors.® 

Among the ghosts in this procession, that of Ihering (who died in the pre- 
ceding year) suffers most, though it walks unnamed. The imposing structure 
which he had reared on the basis of the ego seeking to fulfill its egoistic pur- 
poses ® shakes before the Grotian assertion that “ collective life is not born 
from individual life, but it is, on the contrary, the second which is born from 
the first.” 1° Indeed, it is startling to see so frank a reversion to the natural 
law proposition that the social nature of man is the basis of any sound crite- 
rion of law. But this is not alone the marriage of rationalism and positiv- 
ism: Hegelian dialectic also plays its part. Durkheim conceives of the growth 
of organic solidarity as a process of liberation of the individual from the 
social repression of mechanical solidarity,1* and like the unfolding of “ the 
idea ” of Hegel, and the growth of the “acorn” of Campbell,!* this process 
is a continual one. “ As all the other beliefs . . . take on a character less 
and less religious, the individual becomes the object of a sort of religion ”,14 
or, as Dean Pound would put it, the social interest in the general security 
yields place to the social interest in the individual life. At the vision of 
such a transformation the ghost of Bentham contemplates wistfully its shat- 
tered “ happiness ” principle.*® 

The procession through these pages of spirits still to be born in 1893 will 
already have been perceived. There is nothing significant in Duguit which is 
not in this book. Social interdependence through similarity of needs and 
division of labor is the central idea of everything jurisprudential that Duguit 
ever wrote.‘® But the paternal resemblances are perceivable in the detail as 
well as in the broad sweep. The vehement insistence on the enforcement of 
contracts only when they are of social value,’” on the identity of public and 
private law — “ all law is public, because all law is social ” 1* — these are traits 
as significant as any blood test. Admirers of Kohler will find here the Neo- 
as well as the Hegelian. The inevitable progress of organic solidarity through 
division of labor takes on at moments the loftiness of Kohler’s “ civiliza- 
tion ”,?® for though based in fact, it is also an ideal — “ always definite . . . 





5 Pp. 365, 369, 377, 389. 7 P. 349. 

6 Pp. gI-94, 100, 108-09, 143, 164 et seg. 8 Pp. 40, 79. 

9 y Der ZweEcK IM REcut (1877), especially cc. ITI-VI. 

10 P,. 279. Cf. pp. 107, 196-98, 297. 

11 P, 347. 12 P. 171. 

18 CAMPBELL, SCIENCE OF LAW ACCORDING TO THE AMERICAN THEORY OF Gov- 
ERNMENT (1887) 17. 

14 P, 172. 15 Pp. 233-55. 

16 For the beginning, see L’Etat, LE Drorr OsyectiF ET LA Lot Postttve (1901) 
c. I (La Solidarité Sociale) ; for the end, see LEgons pE Droit PusLic (1926) 73-94, 
especially 85-89. 

17 Pp. 114, 212, 215, 382; cf. Ducurr, Les TRANSFORMATIONS GENERALES DU 
Drorr Prive (1912) 95-96 and passim. 

18 P, 127. Cf. Ducurr, LEs TRANSFORMATIONS DU DroiT PuBLIc (1913) 279-80. 

19 See especially pp. 336-44, and compare KoHLER, LEHRBUCH DER RECHTSPHI- 
LOSOPHIE (1908), translated by Albrecht, as PHttosopHy OF LAW in MopERN LEGAL 
PuiLosopHy SERIES (1914) 49-65, especially 51-54. 
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never definitive ’.2° Nor will Kantians and Neo-Kantians come away empty, 
for there is as exotic a variation of the metaphysical theory of property as 
the reviewer has ever seen.24 Alongside it will be found the profound ob- 
servation, so emphasized by Dean Pound, that the sphere of contract, though 
expanding when Maine and Spencer taught, is now yielding to a relational 
regulation—a reversion to the medieval ideal of relationally organized 
society.?? 

Only a few drops of the riches of Durkheim’s mind have been tapped in 
this review. He who wishes to understand the “ becoming” as well as the 
“ being ” of modern juristic thought will be amply rewarded for tapping the 
springs himself. 

The distortion of Durkheim’s own title-—‘“ De la Division du Travail 
Social ”’ — typifies unfortunately the translation of this famous book. Our 
instinct of gratitude for Mr. Simpson’s happy idea is constantly jarred by 
evidences of careless and sometimes even unintelligent transliteration. He 
renders négotiant as “negotiant’’,2* plaideur (meaning “party”) as 
“ pleader ”,?* état des personnes (meaning “ status”) as “ state of the per- 
sons ”,?5 propriété immobiliére as “ immobile property ”’,2° société (meaning 
“partnership ”) as “society ”,?? belles controverses as “ delicious contro- 
versies ’,25 contractants as “contractants”,?® penser bien (meaning “to 
understand well ”’) as “ to think well of ”.2° One wonders whether Durkheim 
ever spoke of “the doing of a Jegis actio”; * whether the translator does 
not know that uve in French may mean either “a” or “ one”; °? what kind 
of musical ear would begin a sentence: “It is not it, it is true... .” %% 
These examples among many indicate a rather slip-shod execution which, 
while not soothing, is not dangerous to a thoughtful reader. A final com- 
ment must be made, however, as to Mr. Simpson’s deliberate departure from 
the usual translation of conscience as “ consciousness ’.*4 It is rendered by 
him as “ conscience” on the ground that “a conscience for Durkheim (al- 
though never expressly defined) is pre-eminently the organ of sentiments and 
representations; it is not the rational organ that the term ‘consciousness ’ 
would imply.” *5 It does seem to the reviewer, that when Durkheim 
identifies science with highly developed conscience,®* when he pronounces the 
progress of conscience to be “ in inverse ratio to that of instinct ”,°7 it is ob- 
viously not “conscience” in the English sense that he is talking about. 
Nevertheless, either rendition of the word is misleading, and had Mr. Simpson 
with due monitions chosen one way without calling the other “a gross mis- 
interpretation ”,** he would perhaps better invoke our sympathy in his 
difficulties. . 

Jutius STONE.* 





20 P. 341. 

21 Pp. 117-22. 3 

22 P, 206. Dean Pound’s latest statement will be found in A Comparison of 
Ideals of Law (1933) 47 Harv. L. Rev. 1, 7-8, 16-17. 

23 P. 112. 28 P. 143. 83 P. 216. 

24 Ibid. 29 P. 213. 34 P. ix. 

25 Pp. 114. 80 P. 289. 85 Jbid. 

26 Pp. 117. 81 P. 163. 86 P. 52. 

27 PP. 124. 82 P, 193, line 6. 87 P. 346. 

88 P. ix. 

* Instructor in Jurisprudence, Harvard Law School. 
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THE PARLIAMENTARY PoWERS OF ENGLISH GOVERNMENT DEPARTMENTS. 
By John Willis. Cambridge: Harvard University Press. 1933. Pp. 214. 
$3.50. 

This is the best book that has yet been published on delegated legislation 
in England. It has learning, it is well written, and it possesses what is still 
rare in books of law —a graceful power of wit. The Harvard Studies in 
Administrative Law have already produced some excellent volumes; it is 
not, I think, an excessive tribute to Mr. Willis’ essay to say that it is thus 
far the most notable of the series. English students of administrative law 
have learned for more than a decade to look to Professor Frankfurter’s 
seminar for creative work which will throw light upon their own problems. 
This volume proves amply that the tradition is well maintained. 

The real burden of Mr. Willis’ examination is to show — what, indeed, 
emerged in the Report of the Committee on Ministers’ Powers *— how 
wholly devoid of substance was the agitation against delegated legislation 
of which Lord Hewart, C. J., made himself the leader. Delegated legislation 
is both desirable and necessary; and the supposed invasion of private rights 
which its critics insist it has effected turn out, on any serious examination, 
to be largely illusory. Mr. Willis provides substantial evidence to show that 
even the bitterly-attacked “ Henry VIII Clause” is capable of a brilliant 
defense. 

His real conclusion, as appears from his postscript on the Report of the 
Sankey Committee, is in favor of a system of administrative courts. He 
thinks that everything will be gained and nothing of importance lost if an 
expert tribunal, untrammelled by the traditions of the common law, were 
able to declare forthwith whether the rules made under delegated powers 
by a Department of State were or were not ultra vires. Cases like the Yaffé 
case 2 and Ex parte Davis® clearly make him feel that there is an incom- 
patibility of habit and temper between the views of the ordinary courts and 
the needs of that positive state which English social legislation of the last 
thirty years has brought into being. 

I sympathize with much of the able and often brilliant argument which 
leads Mr. Willis to this conclusion. But perhaps I may here set out a few 
of the reasons which lead me to believe that some of the merits which he 
imputes to a system of administrative courts would, in practice, prove quite 
unsubstantial. He is, in the first place, mistaken in believing that the habits 
of the judges are responsible for the limitations upon the departments which 
he finds in their decisions. Those limitations are born of the very different 
fact that the mental climate of the common law has evolved to protect private 
property rights from invasion by executive authority. In my own judgment, 
if a system of administrative courts was created, the propertied interests would 
secure, so long as they dominated the community, exactly the same kind of 
safeguards against the invasion of their legal rights as they now enjoy. The 
abolition of those safeguards demands not a change in the habits of the courts, 
but a change in the property system of Great Britain from which the courts 
take their color. 

Much nonsense, secondly, is talked about judicial ignorance of adminis- 
trative technique. Most of the latter is not mysterious at all and can just 





1 (1932). 
2 [1931] A. C. 494. 8 [1929] 1 K. B. 619. 
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as well be grasped by a judge as by a civil servant. The problem is the well- 
known one of seeing to it that the assumptions used by the judge in passing 
upon administrative habits are those of today and not those of yesterday. 
That means a much wider technique of construction than the traditional 
methods of the English courts; and to secure that technique seems to me to 
involve something far more fundamental in legal reform than would be ac- 
complished by creating a new court or courts staffed by lawyers who had en- 
joyed administrative experience. 

A third point is essential, though Mr. Willis does not deal with it anywhere 
in his book. Delegated legislation gives to the Departments powers over per- 
sons as well as property; a good example is the power of the Home Office over 
aliens. I have watched this power in operation very closely; and it is my own 
emphatic view that in this realm the decisions taken are so suffused with ideas 
of raison d’état that no appeal to any court (there are rarely appeals at 
present), except to one of the traditional courts, would or should command 
the confidence of the public. I have known a home secretary to take the view 
that where a statute asked for the lapse of not less than seven years before a 
certificate of naturalization was granted, he would read “thirteen” for 
“seven”. I think we need some completely independent control of that kind 
of vagary. And if Mr. Willis will read the opinions in Ex parte O’Brien,* he 
will, I think, realize why one who has little patience with some of the common- 
law traditions can yet regard others with profound reverence. 

I believe that great changes are needed, and I am confident that this ad- 
mirable book will reinforce the perception of their necessity. But I do not 
think that Mr. Willis’ implications lead directly to his conclusions. The root 
of the difficulties he describes is in the economic system, not in the legal; 
to change the second he must change the first. It would be erroneous to con- 
clude that, because the glance of Justices Van Devanter and McReynolds is 
always directed to a dead epoch, the Supreme Court will not do. Mr. Willis 
should think of Justices Brandeis and Stone and Cardozo; he might then re- 
member that it is the men who work institutions who effect the desirable 


changes in their operation. 
Haroitp J. LAskr.* 





CurRRENT PROBLEMS IN PusBLic Finance. New York University Symposium. 
Chicago: Commerce Clearing House, Inc. 1933. Pp. vili, 391. $3.25. 


At first glance, this book seems born after its time. Recording a conference 
on governmental finance held early in December, 1932, it was not printed 
until near the end of 1933, and reached the reviewer after the beginning 
of 1934. The interim had seen a prodigious flow over the dam. We read 
with dizzy remoteness the comments of a gentleman who seems to consider 
rather fantastic a proposal that the Federal Government spend “half a 
billion or more for direct unemployment relief”. Equally remote and 





4 [1923] 2 K. B. 36r. : 
* Professor of Political Science in the London School of Economics and Political 
Science; author of A Grammar oF Potitics (1925) ; Democracy IN CrisIs (1933). 


1 P. 26 (F. S. Baldwin). See, too, the assertion that federal aid to the states 
could not continue on the 1932 scale. P. 29 (same author). 
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unreal is the reminder of an undertaking in the Democratic platform of 1932 
to save 25 per cent of the Federal Government’s expense, and of “ plans for 
saving $700,000,000 or more in the next budget ”.2 Even more remote 
sounds the remark: “ Repeal is evidently not near and it is by no means clear 
how high an alcoholic content in liquor is constitutionally possible unless or 
until the amendment is repealed.” * Antediluvian, in more senses than one. 
Why, this carries us back to the Stone Age! 

But one should avoid too precipitate judgment. Vixere fortes — many 
stout fellows lived before Agamemnon; and many a prophetic eye scanned 
the future before March 4th, 1933. Professor E. R. A. Seligman, wise even in 
that day and generation, warns of “the impending disappearance of pro- 
hibition’. Nor do the professors monopolize all crystal spheres for read- 
ing events to come. A mere lawyer, albeit of extremely lively mind, bobs 
up with talk of raising “from eight to ten billion dollars to support the 
‘National Service’ and finance public and private works of merit... .”° 
Also an editor — one of the viewed-with-alarm kind — forecasts in a single 
page the New Deal’s way with business. Quotation of one sentence will 
suffice: “‘ Aims for an economic government must be politically set, and such 
a government must be politically sustained.” ® And among the participants 
in the conference can be found a gentleman who later rocketed to fame by 
dining with the apprehensive Dr. Wirt! We need not, however, abandon 
hopelessly our lithoidal figure of speech. Stones, hurled by hand and sling, 
or dropped on unready heads, have long served mankind in primitive ex- 
changes of compliments. During discussion of a topic so largely involving 
economics — indeed, a primitive study, to judge by the success of the econo- 
mists in anticipating * or curing our troubles — stones may properly fly thick 
and fast. 

They do. Professor Paul Studenski says: “It is quite evident . . . that 
unless our municipalities drastically reduce their levies on real estate, the 
taxpayers will reduce these levies for . . . themselves by court action or 
by a tax strike.” ® But Frederick B. Shipley, former Commissioner of Taxes 
and Assessments, thinks he knows better: “ There is talk of a tax strike. . .. 
It is gratifying to be able to say that from personal contact with many hun- 
dreds of owners suffering from the hardships of over-assessment, I am con- 
vinced that this danger is greatly exaggerated.” ® These gentlemen, how- 
ever, are throwing mere pebbles at each other. Let us have something of 
half-brick or cobble-stone calibre. Robert R. McCormick, a Chicago editor, 
asserts: “ The [federal income] tax has already destroyed four-fifths of the 





2 P. 173 (Professor E. M. Patterson). On the next page Professor Patterson 
shrewdly says: “ But even if this somewhat improbable saving is actually effected 
it will probably be offset by increases elsewhere.” 

8 P. 177 (Professor Patterson again, and not so shrewd this time). 

4 P. 263. 

5 P. 312 (Harold G. Aron). 

6 P. 44 (George Soule). 

7 It is, however, no more than common fairness to note that from 1918 through 
to 1930 one George F. Warren was telling the farmers in particular, and presumably 
all others who cared to listen, a great deal about the coming economic distress. 
See WARREN AND PEARSON, PRICES (1933) 117 et seq. 

8 P. 94. 

® P. 74. But see pp. 281 et seg. (Harold M. Groves of the Wisconsin State Tax 
Commission), seemingly not quite sure whether disproportionate tax burdens may 
drive industries out of certain states or out of business. 
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taxable incomes of the nation, which have been depreciated until they are 
less today than the taxes carved from them three years ago!... It is 
because high taxation on profits from successful ventures leaves a margin 
insufficient to cover the unsuccessful ones that men are retiring and failing 
in business, and committing suicide from despair.” 1° Virgil Jordan, an 
economist and a maker of lurid phrases, argues quite otherwise. His view 
apparently is that “ intelligent taxation” can be made infinitely productive. 
Certainly he advises economy leagues and the like to “begin to put the 
capital expenditures for social facilities‘on a pay-as-you-build instead of a 
borrowing basis, by current taxation of surplus income and by rapid reduc- 
tion of debt charges.” 11 The discussions of foreign trade fairly enough 
indicate the familiar controversy as to its relative importance, although all 
the contributors who touch this point feel that international exchanges should 
be kept up.12 The fatal effect of continuous process machinery as a pro- 
gressive cause of unemployment is heavily emphasized by a consulting engi- 
neer.12 At the conference itself this warning contention was not very 
directly met. But one of the foreign trade men says: “ Another conception 
to be corrected pertains to over-production. It is not so much over- 
production as it is under-consumption.” +4 Perhaps that reply does not hit 
the mark, for under-consumption might be due to technological unemploy- 
ment. Professors Warren and Pearson have since struck back more precisely, 
if not more convincingly, by suggesting: “‘ A new machine in a factory causes 
the discharge of many men; the employment of many other men to make 
and transport the machine and the power to run it are less obvious but just 
as real.”25 It has remained for Professor Robert A. Millikan to take the 
bull by the horns with an assertion that technological unemployment is | 
proved a bugaboo, because, while only 34 per cent of the population were 
gainfully employed in 1880, after 50 years of tremendous mechanical advance 
40 per cent were so employed.'® 

There was at the conference, as might be expected, much of the Cassandra 
strain about expenses of government, and insistence that these must be 
reduced, with the clear implication that all or some official spending is tending 
toward disastrous extravagance.17 But, equally according to reasonable ex- 





10 Pp. 17, 18. 

11 P.g. Cf. pp. 39 (David Cushman Coyle), and 177 et seq. (Professor E. M. 
Patterson), insisting that high income and estate taxes do not restrict business and 
do yield large returns; also pp. 307 et seg. (Harold G. Aron), talking in terms 
reminiscent of “ painless dentistry ” about an enormous “ capital draft ” which the 
author says he has clearly explained elsewhere but certainly does not succeed in 
explaining here. 

12 Pp. 351-52 (Peter Molyneaux, writing frankly and effectively about the 
— of Texas), 368 and 373 (Leland Rex Robinson), 375 et seg. (George F. 

auer). 

18 Pp. 33-34, 36-37 (David Cushman Coyle). 

14 Pp. 377 (George F. Bauer), and 41 (George Soule). And see the elaborate 
statistical demonstration in WARREN AND PEARSON, PRICES (1933) 39-49. 

15 Op. cit. supra note 14, at 60. 

16 (March 5, 1934) 23 TIME No. 10, p. 30. 

17 Pp. 81 (Professor Harley L. Lutz), 117 (Merwin K. Hart), 141 (Herbert D. 
Brown), and 149 et seq. (Charles M. Mills of the National Economy League). 
Cf. pp. 31-32 (F. S. Baldwin), decrying both heavy taxation and government bor- 
rowing because of the propensity to squander, and borrowing for the additional 
reason that it blocks the flow of credit to private industry. 
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pectation, there comes a vigorous counter-volley. We must pour “all the 
resources of the nation... into the battle without any parsimonious 
qualms” and stop “trying to win the war with a popgun”;+® We must 
take “ surplus income” willy-nilly for public services if it is not contributed 
to semi-public projects; 1° we cannot cure a depression resulting from too 
little spending by spending even less; 2° we should launch an expanded pro- 
gram of federal expenditure, and thus immediately enlarge the market for 
services.22 Now we have reached the really heavy fighting. Our forensic 
heroes are heaving salvoes of economic corner stones. 

But not all is doubt and turmoil in this book. The lawyer will find spots 
of a familiar and reassuring calm. Professor Sack marches with firm and 
stately tread through the legal phases of double and multiple taxation.?? 
Uncertainties he admits, but of the kind with which members of the bar 
love to contend as paid wrestlers, while clients occupy the anxious seat. 
And so with state taxation of national banks ?* — surely a topic formed and 
nourished by lawyers, to their own great entertainment and benefit. Even 
when Herbert Pope bitterly berates the taxation of capital gains,?* fellow 
practitioners need not forego a comfortable feeling that Mr. Pope is living up 
to the professional duty of seeing a bogey behind every bush. Besides, if it 
is all so dreadful as Mr. Pope fears, we can change the law any day, and 
indeed seem at present on the road to its considerable modification. That is 
one advantage of Congressional law as contrasted with the obstinate natural 
variety. 

Nor are the economists without their less controverted or at least more 
orderly topics. All hands join in a lament over the poor farmer,?® although 
without distinctly telling what to do for him. The war debt question in this 
setting lends itself to comparatively temperate presentation.2® Taxation and 
utility rates,2? the gasoline tax,?* chain store taxation,?® sales taxes,°° the 
much-stirred problem of tax-exempts,*4 and the matter of government bond 





18 P. 39 (David Cushman Coyle). 

19 P. 37 (same author). 

20 P. 49 (Harold S. Buttenheim). Cf. pp. 54 and 55 (same author), 179 
(Professor E. M. Patterson), and 184 (Daniel J. Kelly). 

21 P. 40 (David Cushman Coyle); this address emphasizes the importance of 
raising government revenue by taxes not depressing to business, these being “ per- 
sonal income and inheritance taxes” which “ come out of savings or money that 
is liable to become savings.” Eat, drink, and be merry, and let the morrow bury 
its own dead! Where are the thrifty saws of yesteryear? Why not soldiers’ bonus 
and farm relief in the form of direct federal hand-outs? Or even general graft, 
so long as it is widespread and in such small amounts that every recipient keeps the 
money going? See pp. 61 et seg. ((Luther Gulick), with a more convincing good 
word for graft, as our government is now administered. But contrast p. 60 (Harold 
S. Buttenheim). 

22 Pp. 287 et seq. 73 Pp. 207 et seq. (Martin Saxe). 24 Pp. 161 et seq. 

25 Pp. 115 (Merwin K. Hart), 195 (Professor Henry C. Morrison), 360 (Lionel 
D. Edie), and 377 (George F. Bauer). 

26 Pp. 351 et seg. (Peter Molyneaux), and 359 et seg. (Lionel D. Edie). 

27 Pp. 213 et seg. (Frank A. Newton). 

28 Pp. 218 et seg. (Charles B. Ames), and 225 et seg. (James@W. Martin). 

29 Pp. 233 et seg. (Robert W. Lyons). 

80 Pp. 240 et. seq. (Professor Alfred G. Buehler), 248 et seg. (Governor Wil- 
liam G. Conley), 176 et seq. (Professor E. M. Patterson), and 262 et seq. (Pro- 
fessor Seligman). 

81 Pp. 316 et seg. (Professor Ivan Wright), 178 (Professor E. M. Patterson), 
and 263-64 (Professor Seligman). On this topic further figures have been pub- 
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defaults *? are all discussed, not without evidence of disagreements, but 
with a definiteness of touch which runs well beyond mere guesswork. The 
financing of education is likewise taken up as a specific question in a manner 
genuinely enlightening.** There is some learned bubble-pricking on deflation 
and inflation,?* and several contributors, notably Professor Seligman,** cover 
the practical and economic sides of codrdination of revenue gathering and 
amelioration of double and multiple taxation.** It has been said acidly that 
economists are good for nothing save to explain why calaraity has occurred 
after its full force is manifest. Surely this is unfair. We have many chips 
of economic certitude,®* although they are adrift in a sea of uncertainty. 

The imperative currents of that sea are shifting and unknown, but we can 
scarcely help recognizing the end toward which they are now sweeping us. Of 
course, all debits and credits, banes and blessings, fall at last on individual 
human shoulders. We have, however, by a philosophy not universally articu- 
late, tended to personify various human functions. Government is thought of 
as an entity; industry, in its modern form of groups or aggregates, seems a 
complex mass of dehumanized entities; only the consumers, who inevitably 
are all of us, readily retain the guise of “natural persons”. Now our 
thought, if and when exercised, seems to have been that industry should be 
heartlessly efficient, with the threat of stockholders’ displeasure to keep its 
managers from making it otherwise. The business of the Steel Corporation 
was to make steel. Government was to act for the whole public, rather 
than for classes, no matter how distressed those classes might become. What, 
then, of the poor? Well, the permanently and entirely indigent could properly 
be termed “ public charges ”, whose care constituted a “ public function ” 
which government might with propriety discharge. Great is the power of 
names! For relief of temporary or partial indigence, let private agencies 
provide. And those private agencies, dealing with an unprecedented bulk of 
distress, have found that they rely directly upon — or really consist of — the 
fundamental natural persons, and that these persons do not or cannot produce 
the wherewithal for charity to meet the obstinately pressing need. 

So it has become a question of making industry less rigidly efficient, or 
government even more frankly helpful to afflicted classes, or very likely 
something of each. General concepts were never fully carried out. There 
have been plenty of public pensions, bonuses, and bounties, while industry 
has had to shoulder such loads as workmen’s compensation here and even 
heavier social burdens abroad. Our great readjustment can appeal to 
precedent in both directions. The natural persons will, we hope, somehow 
or other not fail under pressure to pay the bill. The record of fundamental 








lished in connection with the discussion of the Federal Revenue Bill of 1934. See 
Preliminary Report of Subcommittee of House Committee on Ways and Means 
Relative to Methods of Preventing Avoidance and Evasion of the Internal Revenue 
Laws, 73d Cong., 2d Sess., App., Exhibit A, pp. 25-29. 

32 Pp. 333 et seq. (Carl H. Chatters), and 340 et seq. (Professor Marcus Madler). 

33. Pp. 189 et me (Professor Henry C. Morrison), and 196 et seq. (Alfred D. 
Simpson). 

84 Pp. 324 et seq. (Professor H. Parker Willis). 

85 Pp. 261 et seq. 

36 Pp. 276 et seq. (Harold M. Groves), and 299 et seg. (Franklin S. Edmonds). 

87 The vclume here reviewed contains an interesting summary of The Tax 
Research Foundation’s plan for gathering and periodically reporting definite facts 
about taxation. Pp. 381 et seg. (Mayne S. Howard). 
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deadlock in this symposium a year ago last December is by contrast a 
forcible reminder that we have now shaken off paralysis sicklied o’er with 
the pale cast of thought, and for better or worse are on our way. 


J. M. Macutre.* 





THE PosITION OF FoREIGN STATES BEFORE NATIONAL Courts. By Eleanor 
Wyllys Allen. New York: The Macmillan Co. 1933. Pp. xxii, 354. 
$4.50. 

This book, issued under the auspices of the Bureau of International Re- 
search of Harvard University and Radcliffe College, proves its own need. 
It shows the lack of uniformity in the application of a generally accepted 
principle of international law — the immunity of a state or sovereign from 
suit in the courts of another state. 

International law exists by custom or agreement. Since it cannot be said 
that the custom is uniform, the existence of any real international law on 
the subject awaits some general agreement. Consequently, in 1927 the League 
of Nations Committee of Experts for the Progressive Codification of Inter- 
national Law chose the competence of courts in regard to foreign states as 
one of the “subjects of international law the regulation of which by inter- 
national agreement would seem to be most desirable and realizable at the 
present time.” The Research in International Law, under the auspices of 
the faculty of the Harvard Law School, after three years of intensive work 
on this subject, has prepared an excellent Draft Convention. 

This book, therefore, has practical significance and should be of much as- 
sistance to those who have been given the task of codification. The author has 
shown great industry in the collection of the material, some of it undoubtedly 
from obscure sources, and the presentation is orderly. In each instance, the 
facts are stated briefly and succinctly; the decisions of the various courts 
are clearly analyzed with frequent reference to the main points of argument 
of counsel, as well as to collateral matters which may have had some bear- 
ing upon the case. The reporting of some of the cases is indeed excellent 
— for instance, the report of the De Booij case in Holland. 

To some extent the author includes a criticism of the decision of the courts 
in the report of the cases. Mainly, however, the book is confined, in Part I, 
to a general statement of the various questions involved, with a citation of 
decisions relating thereto, and, in Part II, to a detailed analysis of the de- 
cisions themselves. The reviewer feels, however, that the excellently collated 
material should have been accompanied by some general and philosophical 
discussion of the broad principles. 

It further seems regrettable that in a collection of decisions, otherwise so 
complete, there were not included sections dealing with the American and 
English decisions. Their omission is explained on the ground that they are 
“more or less uniform” and “easily available and better understood ”.* 
That is true; but with their inclusion the volume would have been reasonably 
comprehensive for general reference purposes of layman or expert. Further- 
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more, the American and English decisions differ somewhat from the principal 
continental decisions, a fact to which the author occasionally refers. 

Briefly, the study is devoted to the subject of immunity and the multi- 
farious situations in which that concept is sought to be given concrete ex- 
pression. Who is entitled to claim immunity? Does it inhere in such entities 
as the League of Nations, mandates, protectorates, unrecognized governments, 
subdivisions of states, agents, or instrumentalities of states? These questions 
have become increasingly important since the World War, which resulted in 
the creation of wholly new forms of political entities. Also, the years since 
the war have witnessed a growing practice of “ states” to engage in activities 
which are essentially commercial and economic, such as transportation, com- 
munication, banking, and, as in the case of the Union of Socialist Soviet 
Republics, numerous other forms of economic activity, such as were formerly 
engaged in exclusively by private individuals and non-political organizations. 
These changes have called for a closer analysis of the real basis of the immu- 
nity concept. 

There is, of course, no question as to the general acceptance of the doctrine 
of immunity. The difficulty arises in regard to the exceptions, and what may 
be considered as a renunciation. It is in connection with the latter that the 
courts have been compelled to engage in extra-fine distinctions as between 
the jus gestionis and the jus imperii. The author of the present study has 
very ably noted where the distinction made by the courts was sound, and 
where purely specious. It is, of course, difficult to lay down any hard and 
fast rule in this regard, but the present collection of cases will be of great 
help in illustrating and contrasting the manner in which the problem has arisen 
in actual practice. At least it shows a growing tendency to hold states ac- 
countable in the courts for their economic activities.- 

The distinction between jurisdiction to entertain a claim or counterclaim 
and the right to decree the enforcement of a judgment by execution on prop- 
erty is clearly brought out in the cases reported. The instances are rare in 
which the continental courts have based their refusal to entertain an action 
against a foreign state upon the ground that the judgment could not be 
enforced. 

By arranging the material chronologically the author has been able to 
show, as to some of the states, the historical background and the development 
of the law. In presenting the judicial decisions she has very diligently ex- 
plored the public law of the particular state, in an effort to ascertain whether 
the state’s own public law might have furnished some explanation of the 
decisions of its courts in regard to the application of the international law 
principle of immunity. In the instances of Italy and Belgium, which lead 
in distinguishing between public and private acts of a foreign sovereign, 
it is found that under their law their own sovereign is not immune from suit 
in connection with civil acts. 

One result of the author’s scholarly research is further to illustrate the need 
of unification and codification of the rules which should govern in regard to 
the position of foreign states before national courts. In that difficult but 
important task, the author of this volume, and the Research in International 
Law, Harvard Law School, have made excellent contributions. 


Davip E. Hupson.* 
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CrrmInaAL Law 1n Action. By John Barker Waite. New York: Sears 
Publishing Co. 1934. Pp. 321. $3.00. 


Criminal Law in Action deals with the whole gamut of law enforcement 
agencies from police, prosecutors, defense attorneys, and juries to newspapers, 
the public, and the law. The actions of these agencies as described in one 
important criminal case after another give “an appalling picture of the con- 
stant miscarriage of justice”. Strange to relate, the agency least to blame 
is the law itself, for “the one thing that stands out clearly from analysis 
of criminal law in action is that the important failures of enforcement are 
not caused by defects in the law.” ? 

A study of the typical failures shows that the administration of the law 
can be improved by an improvement in its administrators. A few of the 
needed reforms are obvious, as that police chiefs should have more security 
of tenure, for “ existing conditions of short and uncertain tenure mean that 
the ablest men can not afford to take the job.” * Further: “ The head of a 
small force has no reason to hope for promotion to a larger force, no matter 
how efficient he shows himself to be. The top pay of that small, local com- 
mand is all he can expect so long as he remains a policeman. Why should a 
truly able man devote himself to police work? ” ¢ 

Similarly, security of tenure is necessary for judges. ‘“ The objection to 
the existing judiciary is not their political complexion; nor is it their char- 
acter. Where they fail the public is in their attitude toward justice; in their 
fear, born of political necessity, to exercise their inherited judicial powers, 
adversely to the desires of politically powerful lawyers and other influential 
vote controllers, for the good of the people as a whole. Non-partisan elec- 
tion accentuates rather than alleviates these evils.”° Political necessities 
thus create a judicial psychology which prevails even where they do not exist. 
Hence, in the few states in which the judges hold office during good behavior, 
without great fear or favor of politics, they adopt the psychology of the 
judiciary of the rest of the nation. 

Though a few of the requisites for improving the efficiency of the ad- 
ministrators of criminal justice are fairly obvious, in general we do not know 
how to secure their betterment. The reason we are ignorant is that we have 
devoted little thought to the problem, for “the people of this country as a 
whole have not demonstrated the interest in improvement of personnel that 
they have displayed in correcting the law. Neither have they expended the 
thought and effort upon the former that they have devoted to the latter. . . .” ® 

At least as important as improving the efficiency of the administrators of 
criminal justice is changing the purpose of the law itself. The accepted rea- 
son for punishment for crime is man’s desire for retribution, if net frank 
revenge, with the deterrence idea serving merely as a self-deceptive justifi- 
cation. “ Why anyone should expect fear of physical consequence to deter 
people from following impulses to crime is inexplicable. Rationally, there is 
no reason to suppose that it will; actually, there is every evidence that it does 
not.” * The correct use of punishment as a deterrence is for “ the creation of 
inhibitions based upon ideas of repugnance, of self-condemnation, of fear of 
public disapproval, rather than fear of physical discomfort. . . .” § 





1 Jacket. 5 P. 307. 
2 P. 289. 8 P. 302. 
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Clearly the aim of the criminal law is not “ social protection through the 
discovery, segregation and reformation of persons whose continued freedom 
is potential menace to social good”’.® If it were, attempts would be punished 
as severely as completed crimes, fourth offender laws would meet with popular 
support, and insanity would be no defense. Only by adopting as its primary 
purpose this new ideal “to eliminate from society those individuals who are 
known to be dangerous ”’,° can real progress be made toward the improve- 
ment of the criminal law in action. “. . . if once the whole idea of punish- 
ment be discarded and the objective of every prosecution be recognized as 
the removal of a particular social danger, the public attitude must inevitably 
change. . . . In the light of that purpose, quibble, casuistry, technicality in 
the fabrication of ‘ rights,’ will no longer seem legitimate defenses in a con- 
test, but must appear in their true character as obstacles to the progress of 
social prophylaxis.” 14 

Such is Professor Waite’s thesis. The thesis is, of course, not original with 
him, neither does he offer any new proof of its truth. Nevertheless, the 
book is not merely a rehash of existing ideas. The author brings to it the 
power of his brilliant intellect and years of study of criminal law. The re- 
sult is an analysis of the causes of the defects of the criminal law and a 
rationale of reform more profound than is to be found elsewhere. The lawyer 
and the legal scholar, as well as the layman, will gain insight by reading The 
Criminal Law in Action. 

Last, but to the reader not least, of the merits of Professor Waite’s book is 
its readability. Though the author thinks with the depth of a scholar, he 
writes with the facility of a novelist. Absent are legal jargon, lengthy foot- 
notes, complicated phraseclogy, and other of the usual indicia of scholarship; 
interesting illustrations from well-known contemporary cases make general 
principles painless. The layman, as well as the lawyer, can read the book in 
an evening and be entertained as he is being educated. In short, Criminal 
Law in Action is a literary as well as a scholarly achievement. 


Sam Bass WARNER.* 





TRADE ASSOCIATIONS AND INDUSTRIAL ConTROL. By Simon N. Whitney. 
New York: Central Book Co. 1934. Pp. vii, 237. $2.00. 


Dr. Whitney is to be congratulated. He, like all others whose vocation, 
quasi-vocation, or psuedo-vocation is economics, has published his say on 
our National Recovery program, and has proposed a solution for our troubles.. 
Unlike most of the others, his solution smacks of extreme originality. 
No new nostrum do we need to cure the alleged ills of America. His panacea 
is good old competition, held forth as the dénouement, not because of its 
absolute intrinsic merit, perhaps not even because it is better than any other 
catholicon, but because the other methods will eventually lead to it, and 





9 P. 10; see p. 312. 
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more especially because the sponsors of all other solutions which will lead 
us out of economic chaos admit that competition is the second best bet; 
since none will be able to persuade the others that his solution should be 
adopted, all may eventually agree upon competition. The solution, surpris- 
ingly enough, is reached only after a dissective analysis of the NRA and a 
thorough condemnation of it with special reference to any of its factors 
which are the antithesis of competition. The theoretical policies of the 
Act are economically unsound and the American Trade Associations utterly 
incapable of administering the Codes. A survey of their past activities shows 
trade associations to be all wicked; their main purpose was to stifle com- 
petition by controlling price and production. Whenever they were success- 
ful in their aim (and they were not always successful), the increased profits 
resulting from stifling competition made only for more entries into the par- 
ticular trade and for competition more intense than ever before. A study 
of the detailed history of eight trade groups, carefully and impartially selected 
purely by lot (and just to make the sample absolutely fair Dr. Whitney 
insists they have the name “ Institute ” in their title), strangely enough bears 
out Dr. Whitney’s previous statements that the trade association is unfit, 
and unsuccessfully attempts to stifle competition, which should not be stifled 
anyhow. 

The few court cases stated by the author are set forth in good lay style. 
While laymen often state accurately the actual result of cases, their method 
of so doing increases the blood pressure of a reviewing lawyer. Thus, he 
naively speaks of “ price fixing ”’ by courts, horrible dictu. Of course, such 
is bad; but we lawyers could not admit that courts ever could or have done 
such tremendous violence to the sacred theory of separation of powers as to 
fix prices — even though in our student days we may have guessed that they 
really did just that. But court experience and experience abroad, as well 
as our economic study, show the utter inefficacy of price fixing, price control, 
or control of production, the cardinal aims of the NRA. 

According to the author the four outstanding features of the NRA codes 
which are likely to be incorporated into future business relations are: (1) 
stabilization of prices, (2) prohibition of sales below cost, (3) control of 
production, (4) control of investments. The first contains some good, but 
mostly evil, and is very hard on the customer; the second is based on in- 
verted logic and is vicious in its operation; the third is obviously unsound 
from what Dr. Whitney has pointed out in several parts of his book; the 
last might be helpful, but is unnecessary and would not be needed if we 
had honest advertising and honest publication of fact. Since none of this 
will succeed, and Dr. Whitney does not want socialism, why not have free 
competition, or even competition if we have socialism? ‘To be sure, Dr. 
Whitney qualifies the kind of competition he wants, proposes some sane safe- 
guards and regulations, and calls it “enlightened competition”. Others in 
the heyday of laissez-faire have defended competition by qualifying adjectives. 
But we are no longer innocent enough to be deluded by such a simple trick 
of phraseology. Forsooth, every other econopanacean thus far appearing in 
print has suggested a tried old solution, but disguised it with a new name, 
new facts, and new statistics, and thereby assured his electuary of immediate 
violent public acclaim or disapproval. ‘“ Competition ” — even qualified com- 
petition —is too moribund, antique, and reactionary sounding a word to 
be worthy of further discussion. The state of the nation may not call for 
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new solutions (Dr. Whitney tries to demonstrate that), but the mental atti- 
tude of the population calls for new “ dealites ” with novel terminology. 

Perhaps one may criticize the book for not making out an irrefutable case 
for the solution proposed by the author. He admits it cannot be done; but 
it is to be regretted that the other million economists, real, so-called and 
alleged, who are at present proposing cure-alls for business and thereby 
the nation do not realize that the same holds true for the solution which they 
propose, and write with a sense of humor which, we presume, possesses Dr. 
Whitney. A possession of it, a realization of our limitations, and the use 
of accepted terminology rather than advertising shibboleths can do no harm 
and should help tremendously. 

Pup G. PHILLIPs * 





DovusBLE TAXATION OF PROPERTY AND INcoME. By Arthur Leon Harding. 
Cambridge: Harvard University Press. 1933. Pp. x, 326. $3.50. 


This volume is described as number one in Harvard Studies in Conflict of 
Laws. Professor Beale states in his introduction the hope that this monograph 
may be the first of a series in that field. That hope will be shared by every- 
one interested in the subject. It is one of great and growing importance in 
which the literature in English is meager. Its dozens of problems on which 
little or nothing has been written offer an inviting field for legal scholarship. 

Professor Harding has picked an excellent subject for the first monograph 
of the series. So many important tax decisions have come recently from the 
United States Supreme Court that material written ten years ago reads like 
ancient history. Mr. Harding’s discussion brings the subject almost down to 
March, 1933, although Burnet v. Brooks * had to be brought in through a foot- 
note after the manuscript was prepared. The book is dedicated to Professor 
Beale, “ Pioneer”, an appropriate tribute. Mr. Beale’s trail blazing in un- 
explored regions in tax law has obviously helped Mr. Harding, as it has all 
of us who have ever ventured to teach taxation as a topic of conflict of laws 
or separately. But Mr. Harding has not simply restated Beale; he has made 
interesting and valuable contributions of his own in this volume. He has a 
list of more than eighty law review essays to which he refers, references to 
more than eight hundred cases relevant to problems of jurisdiction to tax, 
an excellent summary of the course of decision, and scores of references to 
the recent decisions in the legal journals. Such a collection of material is 
itself notable. 

The author’s principal contribution is his exposition of what he terms the 
“integration” theory of taxation; his use of the term is not borrowed from 
the current jargon of the educational psychologist. It is not suggested as 
a jurisdictional limitation in the sense in which that term is commonly used 
in conflict of laws. It is, rather, a self-imposed check which a state adopts 
in laying taxes, and which a state of the United States must adopt to have its 
statute comply with due process of law. 

According to this integration theory a state may tax all-property, goods, 
labor and so on “ which have become identified with the economic structure 
of the state”.? The state is without power to tax wealth which has not 
become so integrated with this economic mechanism, even though the thing 
to be taxed is physically within the state and it may lawfully exercise some 
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control over it. “ The right to tax then depends upon the fact that the eco- 
nomic wealth is being used in the codrdinated economic task of the social 
group... .”3 

After setting forth the theory, the author proceeds to apply it, with refer- 
ence to the decisions, to the several types of taxation. He first deals with 
ad valorem taxation, then transfer taxes, personal taxes, taxes on acts, clos- 
ing with a detailed discussion of income taxes. The choice as to allotment 
of space is well taken, for income taxation is comparatively new, of growing 
importance, and concepts regarding it are still in the formative stage. 

The integration theory works cut neatly in some types of taxation such as 
land, chattels, business situs of credits, and a tax on corporate excess at the 
place where business is carried on. But when Mr. Harding hits a problem 
such as the taxation of a corporate stock and falls back upon the maxim 
mobilia sequuntur personam as raising “a presumption of situs with the 
person of the owner”, one feels that the explanation, while ingenious, is 
labored and somewhat unreal.* The test again seems not entirely convincing 
when a tax on acts is dealt with. It is conceded that a state may tax any acts 
done within the territorial limits over which the law of the state is supreme.°® 
Would a tax upon the delivery of a sermon meet the test of the “ integration 
of the . . . act into the organismal whole ”? ® 

Other similar instances could be cited, but I do not wish, by raising ques- 
tions upon particular problems, to depreciate the value of Mr. Harding’s well 
done piece of work. It is likely that our law of taxation, based as it is upon 
the necessities of revenue raising rather than carefully considered adjust- 
ments of principle, has not yet reached the place where it can be “ integrated ” 
into a single theory. The present attempt to do so is interesting, scholarly, 
and well considered. Mr. Harding has done a highly creditable piece of 
work, well worthy of initiating what we may expect to be an illustrious series. 


HeErsert F. Goopricu.* 





BOOK NOTES 


Cases ON BusINESs ORGANIZATIONS. By Roswell Magill and Robert P. Ham- 
ilton. Volume I. St. Paul: West Publishing Co. 1933. Pp. 533. $5.00. 


This casebook is labeled Business Organizations since it is the first of a 
series to be used in a course of that name given at Columbia. It is an excel- 
lent representative of the “few cases—long notes” type of book. Being 
limited in scope more closely to the material commonly associated with agency, 
it is considerably more conservative than Steffen’s Cases on the Law of Agency 
(1933); see Seavey, Book Review (1934) 47 Harv. L. Rev. 728. There is 
so much change for the sake of change that it is refreshing to find the frank 
statement of the editors that after years of attempts to distribute agency 
throughout the larger association field, they have reverted to first principles. 
In subject matter, in general arrangement, and in number of pages it closely 
resembles the first two-thirds of the book from New Haven, although there 
is much difference in accent. Its one hundred leading cases are well balanced, 
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although some of the more interesting recent cases seem to be absent, and its 
notes furnish an adequate picture of the problems which are significant in 
the present-day world. 


Cases oN RicHts IN Land. Second edition. By Harry A. Bigelow and 
Joseph W. Madden. St. Paul: West Publishing Co. 1934. Pp. xi, 95; 
xix, 813. $5.50. 

In revising Dean Bigelow’s casebook, the editors have made no startling 
departures from the form of the old. The order of topics remains the same, 
and the Introduction to the Land Law still precedes the case material on 
Rights in Land. Of chief interest are the cases on aircraft and a selection 
from the comments and explanatory notes from the tentative drafts of the 
Torts Restatement as to the respective rights of plane and landowner. But 
the inclusion of this material in the chapter on Possession and not in that on 
Air is a bit puzzling. A true conceptualistic approach might well include 
invasions of the airspace under “ possession ”, but such approach seems in- 
consistent with the succeeding functional chapters on Land, Air, Streams, and 
Surface Waters. The division of the material on covenants running with 
the land into covenants protected at law and those protected in equity 
rather implies the former attitude again. But the law itself is not always 
precise and logically consistent, and perhaps the casebook must develop the 
law as it is found. Certainly the experience of those teaching from the pre- 
vious edition indicates that his divisions are pedagogically sound. Exponents 
of the case method as advocated by Ames and Langdell will rejoice that the 
author has not succumbed to the present trend of including long treatise-like 
notes. Rather, the older method of developing a doctrine by a series of 
cases has been followed, with further ramifications indicated in concise foot- 
notes. Recent cases are not in undue prominence, and appear to have been 
chosen with a view to illustrating the handling of modern situations, rather 
than for the sake of including the most recent judicial utterance upon an old 
subject. 


GUIDE TO FEDERAL AND BANKRUPTCY Practice. By Arthur March Brown. 
Albany: Matthew Bender & Co. 1933. Pp. xxvi, 1010. $12.00. 


This somewhat oddly conceived “ outline of the essentials ” of federal and 
bankruptcy practice, by the deputy clerk of the United States District Court 
for the District of Massachusetts, comprises some 536 pages of text, in large 
type, together with four appendices containing respectively a collection of 
forms, the Equity Rules of the United States Supreme Court, the Bankruptcy 
Act as amended to March 3, 1933, and the General Orders in Bankruptcy of 
the Supreme Court as amended to April 24, 1933. The convenience of the sub- 
joined material speaks for itself. The value of the text, nearly one half of 
which is devoted to bankruptcy, is more doubtful. Mr. Brown writes with 
the particular purpose “in some measure to dispel the atmosphere, as of an 
undiscovered country, with which lawyers too often invest the federal courts.” 
No doubt many lawyers will here find quick answers to easy questions, an- 
swers not elsewhere so easily available. But they will be well advised to be 
wary. Especially in the sections dealing with federal jurisdiction in general, 
apart from the federal specialties, Mr. Brown’s one-sentence summaries give 
an appearance of simplicity which is often wholly delusive. Nor are his 
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citations sufficiently complete to provide clews to the qualifications his state- 
ments require. The practitioner or student will do better to start with 
Dobie’s Federal Jurisdiction and Procedure (1928). 


JURISDICTION AND PowER oF TAXATION. By Edward S. Stimson. Kansas 
City: Vernon Law Book Co. 1933. Pp. viii, 119. $5.00. 


The purpose of this small book “ is to simplify a subject which has become 
needlessly complex.” (P. iii.) The first part of Mr. Stimson’s volume may 
be thus summarized: a state has “ power to tax” all realty, chattels, and in- 
tangibles owned by a person located within the state; a state has “ power to 
tax” all realty and chattels located within its jurisdiction; a state has “ power 
to tax” any intangible if the debtor is located within the state. The reader 
wonders how Mr. Stimson can be so mistaken, and notes that state decisions 
are extensively relied upon, and that Blackstone v. Miller, 188 U. S. 189 
(1903), is frequently cited without reference to the fact that it has been ex- 
pressly overruled. The explanation comes in a section of five pages wherein 
it is shown that the Supreme Court, to avoid double taxation, has “ elimi- 
nated”’ some of these “powers” to tax. Aside from the argument that a 
power is not a power when it cannot be exercised, this seems an unfortunate 
way to prepare a textbook; those who use the book for reference purposes, 
without reading it completely, will be misled. 
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